July 29, 2021

NOTICE OF A REGULAR MEETING OF THE
LEAGUE OF ARIZONA CITIES & TOWNS
EXECUTIVE COMMITTEE
July 29, 2021, at 10:00 a.m.
Via Zoom Video/Audio Conferencing
Notice is hereby given to the members of the Executive Committee and to the general public that
the Executive Committee will hold a meeting open to the public on July 29, 2021, at 10:00 a.m.
Members of the Executive Committee will attend by Zoom Audio/Video conferencing. The
Executive Committee may vote to recess the meeting and move into Executive Session on any
item on this agenda. Upon completion of Executive Session, the Executive Committee may
resume the meeting, open to the public, to address the remaining items on the agenda. A copy of
the agenda is available at the League office building in Suite 200 or on the League website at
www.azleague.org.
Agenda
All items on this agenda are scheduled for discussion and possible action, unless otherwise noted.

Call to Order; Pledge of Allegiance
1.

Review and Adoption of Minutes

2.

Legislative Update

3.

2021 League Annual Conference Update

4.

Federal Funding and Data Initiatives Update and Presentation from Capital Pipeline

5.

Legal Update (By majority vote, the Executive Committee will hold an executive session
pursuant to A.R.S. § 38-431.03(A)(3) for the purpose of discussing and consulting with the
General Counsel regarding the legal impacts of H.B. 2893 and potential legal challenges.
Any confidential material to be discussed during the executive session will be emailed to
the city/town attorney of each committee member on or before July 28, 2021.)

Additional informational materials are included in the agenda packet but are not part of the agenda.

EXECUTIVE COMMITTEE MEETING
Thursday, July 29, 2021

Item #1

Review and Adoption of Minutes

Summary:

Minutes of the previous meeting are enclosed for your review and
approval.

Responsible Person:

President Cathy Carlat

Attachments:

May 14, 2021, Executive Committee Minutes

Action Requested:

Approval

MINUTES
LEAGUE OF ARIZONA CITIES AND TOWNS
EXECUTIVE COMMITTEE MEETING
Friday, May 14, 2021
Zoom
MEMBERS
President
Cathy Carlat, Mayor, Peoria
Vice President
Douglas Nicholls, Mayor, Yuma
Treasurer
Greg Mengarelli, Mayor, Prescott
Tom Brady, Mayor, Bullhead City
Craig McFarland, Mayor, Casa Grande
Kevin Hartke, Mayor, Chandler*
Alexis Hermosillo, Mayor, El Mirage
Paul Deasy, Mayor, Flagstaff
Bridgette Peterson, Mayor, Gilbert
Jerry Weiers, Mayor, Glendale*
Georgia Lord, Mayor, Goodyear
Cal Sheehy, Mayor, Lake Havasu City
Thomas L. Schoaf, Mayor, Litchfield Park
Ed Honea, Mayor, Marana

Christian Price, Mayor, Maricopa*
John Giles, Mayor, Mesa
Kate Gallego, Mayor, Phoenix
Gail Barney, Mayor, Queen Creek
Tom Murphy, Mayor, Sahuarita
David Ortega, Mayor, Scottsdale
Sandy Moriarty, Mayor, Sedona
Rick Mueller, Mayor, Sierra Vista
Mila Besich, Mayor, Superior
Corey Woods, Mayor, Tempe*
Regina Romero, Mayor, Tucson

*Not in attendance
President Cathy Carlat called the meeting to order at 10:04 a.m. She then led the Executive Committee
in the Pledge of Allegiance.
1. REVIEW AND ADOPTION OF MINUTES
President Cathy Carlat requested a motion on the adoption of the minutes. Mayor Mengarelli of Prescott
moved to approve the minutes of the February 5th, 2021 Executive Committee Meeting; Mayor Bridgette
Peterson of Gilbert seconded the motion and the motion carried.
2. LEGISLATIVE POLICY OVERVIEW AND SESSION UPDATE
President Cathy Carlat called upon League Executive Director Tom Belshe and Legislative Director
Nick Ponder for the legislative policy overview and session update.
League Executive Director Tom Belshe introduced and welcomed Legislative Director Nick Ponder to
provide an overview with an emphasis on the budget discussions underway. Mr. Ponder recounted that
in February, the Governor’s executive budget proposed $600 million in income tax cuts, which would

have a $90 million impact on local governments. We anticipated that this figure alone would raise
significant concerns for us.
The budget that is being discussed at the legislature now is a proposal that includes a $1.5 billion tax cut
as a result of a 2.5% flat income tax rate. Without a hold-harmless provision, this new figure would
result in a $285 million cut to local governments. Previously, the House had acknowledged that local
governments needed to be held harmless and that they would propose a .4% increase in sales tax to
make up for this loss. However, since then the House has realized this idea does not have the support
needed to pass. On March 5, the League held an intergov meeting to discuss the flat tax proposal, and its
impact on local governments. Based on discussions with lawmakers, Mr. Ponder believed that the flat
tax approach would work its way out of the budget as several individual lawmakers expressed concerns
about it. The flat tax proposal has been discussed before in previous sessions and has not received broad
support. Nevertheless, the League would continue to advocate against the flat tax proposal due to its
impact on local government.
An April 2nd article released the details of a proposed budget to the public, which did not include a
hold-harmless for cities and towns. On April 7th, the League called for an impromptu intergov meeting
where we discussed outreach and efforts to hold local government harmless. The League wanted its
approach to be about supporting local decision-making. Arguments for the tax cuts were centered on the
idea that cities and towns are getting funds from the American Rescue Plan (ARPA) and these funds
could be used to offset the economic impacts, however, within ARPA, the measure stipulates that the
state can’t use its share for tax cuts. Another argument is that local governments are receiving new
funding from Wayfair. This is a rumor that the League has been working to dispel. The League has data
showing that the top 21 online retailers were already paying TPT prior to Wayfair. While Wayfair
generated new revenue, not everything in this category is new. Mr. Ponder added that an additional
argument that has been used to justify cuts to local governments was the passage of Prop 207 and the
new monies it would bring to municipalities. A portion of monies from 207 is allocated to local
governments if added public safety costs result, as well as paying down pension costs. Additionally,
within Prop 207 there is language that stipulates the state cannot use Prop 207 monies to supplant
existing funding sources.
Mayor Gallego shared that she is concerned with the possible redirection of Prop 207 funds because the
City of Phoenix needs the funding for pension purposes and does not plan on using those new dollars for
public safety operations. There is also a concern that individuals will opt for medical marijuana and the
city will not receive the tax benefits from adult-use marijuana that some have speculated. Mayor Gallego
shared she had concerns about some of the arguments Mr. Ponder outlined and expressed appreciation to
the League for their representation.
Mr. Ponder went on to share the actions the League has taken to identify the League’s position to
lawmakers, including communication on social media to drive the message. Five of the state’s top
economist spoke during the most recent Finance Advisory Committee and advised the state to exercise
caution in implementing tax cuts. The League has highlighted this on social media as part of our
strategy. Additionally, we commissioned a report from Jim Rounds after the state decided not to contract
with him for an analysis of the flat tax. This report specifically considers the impact of a flat tax on local
governments as well as the possibility of increasing city/town revenue share so that cities and towns are
held harmless. We believe strongly that a percentage increase is in line with what voters passed in 1972.
Mayor Paul Deasy commented that a large portion of Prop 207 funds will go to fund to an alternative
response system and that if the League had to accept an appropriation (rather than an increase in
percentage share) that the language should allow for funding to be more comprehensive of public safety.

Mayor Doug Nichols asked if a percentage increase to revenue sharing be tied to a benchmark that
recognizes that if there is an increase in revenue, our losses would be mitigated. Mr. Ponder stated that
the League has been cautions in this approach because of how taxes have been collected historically.
Mayor Regina Romero asked if the League had taken a formal position on the flat tax during a previous
meeting. Mr. Ponder responded that the position was not taken during the February meeting however
that the League’s position was based on discussions held during weekly meetings with League officers
and intergovs. The direction the League took was to focus on the local government impact, adding that
while there may be different views on tax policy, cities and towns have a unanimous view regarding the
impacts to local governments. Decisions are guided by discussions made in weekly meetings with
intergov staff and officers, Mr. Ponder stated. We are opposed to the proposal as it stands, however if
local governments are held harmless our nexus to the issue would be satisfied.
Mr. Ponder concluded by stating that the League has tried to express in the last few weeks that having an
elected-to-elected conversation between local leaders and legislators is key right now. This could be the
largest cut to municipalities in Arizona history.
3. LEGAL UPDATE
Mayor Carlat called on General Counsel Nancy Davidson to share a Legal Update.
Ms. Davidson informed the Executive Committee that the meeting packet included the summaries of
cases at the federal and state levels, but her presentation would focus on some of the key decisions only.
She discussed the Arizona Supreme Court’s recent decision in Schires v. Carlat regarding the Gift
Clause and the potential impacts of the decision on cities and towns. Under the court’s previous
decisions, alleged violations of the Gift Clause were assessed under the 2-part test established in
Wisturber. Under the Wisturber test, (1) a public expenditure must serve a valid public purpose and (2)
the public expenditures cannot far exceed the value received by the local government. The Court in
Schires used the same 2-part test from Wisturber, but it added new “conditions” regarding the second
part of the test. While courts can defer to the decisions of local elected officials to determine whether a
valid purpose is served for part 1 of the test, they cannot defer to local officials to assess the
consideration in part 2 of the test. Similarly, indirect benefits may be relevant for part 1 of the test, but
they are not relevant for part 2 of the test. There are several takeaways from the Schires case. The case
emphasizes the need to include the specific and enforceable obligations in agreements with private
parties. The agreements should describe the direct benefits in detail and include the fair market value of
each benefit. The contract should condition the expenditure of public funds upon meeting measurable
performance thresholds by a specified date. The impact of Schires is not limited to development
agreements – it applies to the expenditure of public funds to private parties in general. Cities and towns
should consult with their attorneys regarding the expenditure of federal relief funds (CARES, ARPA)
because Schires may apply.
Next, Ms. Davidson discussed State ex rel. Brnovich v. City of Tucson, which held that a charter city is
not required to consolidate its local elections with state and national elections if its charter provides
otherwise.
Ms. Davidson discussed France v. Indus Comm’n of Arizona, which held that a police officer’s PTSD
resulting from a violent encounter during work may be compensable as a workers’ compensation claim.

Ms. Davidson discussed the Arizona Court of Appeal’s decision in Town of Florence v. Florence
Copper Inc. The court held that a development agreement may provide a vested right to certain uses,
and this vested right is not eliminated without a written executed amendment to the development
agreement.
Ms. Davidson discussed State v. Arizona Bd. of Regents, which held that Gift Clause claims are subject
to the one-year statute of limitations under A.R.S. Sec. 12- 821.
Lastly, Ms. Davidson discussed the status pending cases. In Mountainside Mar, LLC v. City of
Flagstaff, a party is challenging water and wastewater capacity fees that were adopted by the City of
Flagstaff pursuant to A.R.S. Sec. 9-511.01. The developer is arguing that A.R.S. Sec. 9-463.09 is the
only mechanism by which a city r town can charge utility capacity fees. A.R.S. Sec. 9-511.01, however,
clearly grants independent authority to charge these fees. A.R.S. Sec. 9-463.09 does not diminish the
authority granted in A.R.S. Sec. 9-511.01. A.R.S. Sec. 9-463.09 provides a mechanism to charge
properties within a city’s boundaries only, but many cities and towns serve customers outside their
boundaries. As a result, several cities and towns adopt fees under A.R.S. Sec. 9-511.01 because the
statute authorizes charging fees to utility customers located outside the city’s boundaries. The amicus
briefs are due 7/1/2021.
4. 2021 LEAGUE ANNUAL CONFERENCE UPDATE
President Cathy Carlat invited League Deputy Director Matt Lore to provide a brief update on the 2021
League Annual Conference. Mr. Lore shared that the League’s Annual Conference will be from August
31st through September 3 in Phoenix. The conference will be in person at the Arizona Biltmore and
registration will open at the end of May. Registration will be available first for all executive committee
members and then to all cities and towns.
5. LEAGUE BUDGET FOR FY 2021 – 2021
President Cathy Carlat invited League Executive Director Tom Belshe to provide a review of the league
budget.
League Executive Director Tom Belshe advised the Executive Committee that Budget Subcommittee
Chair, Mayor Mengarelli will share some key points of the report. The budget report reveals dues were
reviewed and there is an agreement on a slight increase. The annual conference, professional services,
contract lobbying, and consulting were also included within the budget. Finally, there was a 3% increase
in League staff salaries.
League President Cathy Carlat asked for a motion for the FY21-22 budget presented by the Budget
Subcommittee. Mayor Greg Mengarelli moved to approve the FY21-22 budget presented by the Budget
Subcommittee; Mayor Douglas Nicholls seconded the motion and it carried unanimously.
President Cathy Carlat adjourned the Executive Committee Meeting at 11:42am.

EXECUTIVE COMMITTEE MEETING
Thursday, July 29, 2021

Agenda Item #2

Legislative Update

Summary:

The 2021 legislative session came to an end on June 30, after 171 days
in session. All legislation without an emergency clause is effective
September 29, 2021. The legislature passed, and the governor signed
into law 412 bills. The League’s New Laws Report summarizes the bills
that have the most impact on cities and towns.

Responsible Person:

Tom Belshe & League Staff

Attachments:

Legislative Wrap-up

03.03.19

MZLXX

Legislative Wrap-up

MAZILIXX
New Presentation Template

2021 Legislative Wrap-up

SESSION AT
A GLANCE

• Adjourned sine die on June 30 – 171 days!!!!!
• Bills are effective on September 29
• 1774 bills introduced – two in special session
• 473 passed
• 446 signed
• 28 vetoed
• League staff tracked about 450+ bills!!!!!

2021 Legislative wrap-up

League of Arizona Cities and Towns

League of Arizona Cities and Towns

2021 Legislative Wrap-up

•

Senate election audit of Maricopa County’s 2.1 million ballots

•

Election reform legislation – early voting list, ban on private election funding

•

Bill to override electoral college vote

•

Anti Defund the Police legislation

•

Bills restricting governor’s emergency powers

•

Law enforcement officer investigation bills

•

Failed recall efforts against lawmakers (Bowers, Finchem, Boyer)

•

Contentious abortion legislation

•

LONG budget process, including attempt by House Democrats to deprive quorum
to pass income tax package

•

Simmering tensions between lawmakers with slim margins in both chambers

•

Special session to address wildfires

•

COVID-19 restrictions and security measures at the Capitol following January 6
protests

•

Bills to circumvent the Prop 208 education surcharge

•

Critical race theory legislation

•

ESA expansion

•

Several legislators announced campaigns for higher office

•

Sports betting, expanded gaming compacts, and cocktails-to-go

2021 Legislative wrap-up

Newsworthy Events
of the Session

2021 Legislative Wrap-up

Major Legislative
issues
• Income tax reduction
• State budget impacts to cities and towns and targeted
transportation projects
• Election law amendments
• Criminal justice reform and civil asset forfeiture
• COVID-19/pandemic-related legislation
• SB1487 expansion
• Repurpose DOR fee to pay firefighter cancer claims
• Street racing
• Law enforcement officer investigations
• Tobacco/Vape regulation
• League resolutions

2021 Legislative wrap-up

League of Arizona Cities and Towns

League of Arizona Cities and Towns

2021 Legislative Wrap-up

Income tax reduction

• Governor Ducey’s long-time campaign priority to make
Arizona on par with Utah, Nevada, Texas, Florida to attract
investment from other states.
• The original plan would have reduced income tax collections
by up to $600M annually.
• Legislative leaders decided on a more aggressive income tax
reduction, including a proposed flat tax that would yield an
annual $1.5B decline in revenues.
• Directly impacts Voter-Approved Local Revenue (VALR) with
15% shared percentage consistent with 1970s voter-approved
measure.

2021 Legislative wrap-up

Major issues:

League of Arizona Cities and Towns

2021 Legislative Wrap-up

Income tax reduction

• Primary reason for the protracted legislative session.
• A few Republican holdouts and strong opposition from Democrats made
passing the proposal very challenging.
• Republican holdouts were concerned about impacts to local law enforcement
budgets, pension and general debt obligations, implications to state
government functions, among others.
• The League worked with top economists to provide the Legislature data to
make an informed decision on long-term impacts.
• Budget negotiators dismissed data-driven projections for their unproven
analysis of revenue projections.
• Democrats and education groups fiercely opposed the plan as it undercut the
recently passed Prop 208 and didn’t meet other priorities.
• House Democrats temporarily deprived a quorum to vote on the budget,
further delaying passage.
• Expecting referendum effort in the next few months to put the proposal on the
ballot.
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Major issues:

League of Arizona Cities and Towns

2021 Legislative Wrap-up

Income tax reduction

• After lengthy negotiations and compromise, the
Legislature succeeded in passing the tax package with
the budget.
• Beginning in 2022, it reduces the income tax rates to
2.55% up to $27,272, and 2.98% above this amount, up to
4.5% for income above $250,000.
• In 2024, the new flat tax rate will take effect if certain
revenue benchmarks are met.
• It will include a 2.5% on all income, with a 4.5% rate over
$250,000

2021 Legislative wrap-up

Major issues:

League of Arizona Cities and Towns
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•
•
•
•
•
•

Budget reconciliation process used to pass non-budget
policy, some to the detriment of local government.
$61M appropriated for local transportation projects
throughout the state.
$50M earmarked for I-10 widening between Chandler
and Casa Grande.
$18M for local airport projects.
$4.3M for homeless and hunger services.
$300K appropriation and directive to the National Guard
to prevent and respond to cyber attacks to the state and
political subdivisions.

2021 Legislative wrap-up

MajorBudget
issues:
impacts to cities and towns

League of Arizona Cities and Towns

2021 Legislative Wrap-up

Major issues:
• Several bills were introduced this year to address
perceived election problems both in Arizona and nationally.
• The bills considered include:
• Prohibition on local and state election officials accepting private and
non-profit funding for administering elections, referred to in the media
as “Zuckerbucks” (HB2569).
• A controversial modification to the state’s permanent early voting list,
now called the “Active Early Voter List” requires the removal of voters
who fail to return a ballot for two consecutive election cycles (SB1485).
• Prohibiting election officials from delivering early ballots that were not
requested by voters (HB2905).
• Removing the authority of the secretary of state to defend state
election laws and assign this function solely to the attorney general
(SB1819).
• Requiring ballots to be printed on specified paper that contains
watermarks, holographic foil, and complex security background
designs, among other requirements (SB1819).

2021 Legislative wrap-up

Election law amendments

League of Arizona Cities and Towns

2021 Legislative Wrap-up

• Over the past few years, the Legislature has attempted criminal
justice reform measures, including allowing nonviolent offenders
early release.
• This year’s measure, HB2713/SB1064, failed to receive a final
vote in the Senate, and is expected to be reintroduced next
session.
• The Legislature overwhelmingly passed civil asset forfeiture
reform legislation, despite strong opposition from law
enforcement and county attorneys.
• HB2810 requires a conviction of an offense where forfeiture
applies before property is subject to forfeiture or seizure.

2021 Legislative wrap-up

Major
issues:
Criminal justice reform and civil asset forfeiture

League of Arizona Cities and Towns

2021 Legislative Wrap-up

Major issues:

• Several bills were introduced related to COVID-19.

• SB1819 prohibits local mask mandates, business shutdowns, curfews,
or any other mandate that impacts businesses, schools, or churches.
• SB1819 also limits the governor’s emergency authority by restricting
the duration of emergency proclamations, instituting automatic
termination, and requiring legislative approval for an extension.
• SB1824 prohibits vaccine passports, local vaccine mandates, and
business verification of customer’s vaccine status.
• SB1377 provides businesses and local and state governments a
defense from tort claims related to public health pandemics if they
acted in good faith to protect the public and reasonably followed
policies and guidance.
• HB2570 prohibits local governments from permanently revoking any
business license for failure to comply with state-issued emergency
orders.
• HB2770 exempts businesses from enforcing a mask mandates on
their customers.

2021 Legislative wrap-up

Covid-19/pandemic legislation

League of Arizona Cities and Towns

2021 Legislative Wrap-up

Sb1487 expansion

• Last minute policy addition to the budget that expands
legislative authority to file SB1487 claims against cities,
towns, and counties.
• HB2893 includes a provision allowing a state legislator to
file a complaint regarding local administrative actions,
including written policies, rules, and regulations.
• This is a significant expansion of the law that previously
limited complaints to council adopted ordinances, rules,
and regulations.

2021 Legislative wrap-up

Major issues:

League of Arizona Cities and Towns

2021 Legislative Wrap-up

• League staff worked closely with legislative leaders to
repeal the state’s long-standing fee imposed on local
governments to fund Department of Revenue
operations.
• SB1827 repeals the annual DOR assessment and
establishes a new assessment based on population,
overseen by the Industrial Commission, and deposited
into a new fund dedicated to paying firefighter disability,
death, and medical claims.
• SB1823 appropriates state monies to the ICA to manage
the fund.

2021 Legislative wrap-up

MajorDorissues:
fee and firefighter cancer claims

League of Arizona Cities and Towns

2021 Legislative Wrap-up

Street racing

• Major issue for urban cities where street racing and “drifting” car
meet-up activities have increased substantially in recent years.
• These events have caused accidents, injuries, and sometimes
fatalities and have been common constituent complaints.
• SB1533 will require law enforcement to impound or immobilize
vehicles used in these events and levy a $1,000 fine for racing
on streets and highways.
• Establishes a Class 2 misdemeanor (up to four months jail and
up to $750 fine) for aiding or abetting a street racing event.

2021 Legislative wrap-up

Major issues:

League of Arizona Cities and Towns

2021 Legislative Wrap-up

• Civilian Review Boards
• HB 2462 retroactively requires specific training for
individuals serving on civilian review boards. HB 2567
requires that any government committee or board that
investigates officer misconduct, that 2/3 of the voting
members be AZPOST certified.
• Police reform efforts spearheaded by Democrats received
committee hearings but were not ultimately successful in
passing.
• Discussions on body cameras resulted in an ongoing
appropriation to DPS for body cameras (equipment & storage
for future FYs).
• Provisions limiting release of footage apply to DPS only,
not local LE.

2021 Legislative wrap-up

MajorLawissues:
enforcement officer investigations

League of Arizona Cities and Towns

2021 Legislative Wrap-up

• On-going issue concerning how the state should
regulate sales and marketing of tobacco and
vapor products.
• Tobacco industry continues to seek legislation to
preempt local governments from regulating the
proximity of tobacco and vape shops and
advertising to schools. They also want to prohibit
local retail licensing and store inspection
requirements.
• Health advocates proposed state tobacco retail
licensing and reaffirm existing local zoning and
regulatory authorities.
• 12 bills introduced this session – none passed.
• This issue will likely come back next session.

2021 Legislative wrap-up

Major
issues:
Tobacco/vape regulation

League of Arizona Cities and Towns

2021 Legislative Wrap-up

• Affordable housing tax credit
• Attached to SB1124; passed
•

HB2481 held in House Rules

•

SB1379 (industry bill) died on House 3rd read

• Blight – abandoned buildings
•

SB1493 no hearing

• Newspaper public notices
•

SB1645 passed

• Ordinance public notice posting
•

HB2400 passed

• Liquor board membership
•

SB1257 passed

• Consular ID cards
•

SB1420 passed

League resolutions

2021 Legislative wrap-up

• Short-term rentals

2021 Legislative Wrap-up

bills we
fixed
• HB2110 civil penalties; mitigation; restitution
• SB1258 state of emergency; tolling; permits
• SB1448 agricultural operations; nuisance;
costs; damages
• SB1429 solid waste services; private provider
• SB1409 zoning ordinances; property rights;
costs

2021 Legislative wrap-up
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bills we
defeated

• HB 2049 eminent domain; existing contracts
• HB2108 telecommunications; public highways; fees
• HB2211 TPT; prime contracting; exemptions; certificates
• HB2618 public nuisance; noise; evidence
• HB2668 homelessness; grants
• HB2682 tobacco; vapor; alternative nicotine; regulation
• HB2716 licensing; building permits; temporary permits
• HB2804 public meetings; executive sessions
• HB2861 building permits; fees

2021 Legislative wrap-up

League of Arizona Cities and Towns
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bills we
defeated

• SB1146 motor vehicle dealers; TPT exemption
• SB1333 law enforcement; budget reduction; prohibition
• SB1334 fireworks; aerial devices
• SB1406 aircraft registration fees; taxation; repeal
• SB1419 highway video surveillance; prohibition (photo radar)
• SB1487 private attorney retention; municipalities; counties
• SB1496 e-liquids; tobacco products; vapor products
• SB1643 attorney fees; costs; recovery
• SB1687 governmental entities; social media; prohibition

2021 Legislative wrap-up

League of Arizona Cities and Towns

next

2021 Legislative Wrap-up

session

• Homelessness
• Short-term rentals
• Public utility condemnation
• Tobacco/Vape Regulation
• Criminal justice reform
• Telecom ROW fees
• More Preemptions
• Election Year

2021 Legislative wrap-up

League of Arizona Cities and Towns
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Other Bills
of the Interest

• HB2111 2nd amendment; unenforceable federal laws
• HB2168 use of force; reports; analysis
• HB2295 law enforcement officers; database; rules
• HB2317 community facilities districts
• HB2462 civilian review board members; training
• HB2550 complaints against peace officers; notification
• HB2567 peace officers; investigator membership;
requirements
• SB1720 peer-to-peer car sharing

2021 Legislative wrap-up

League of Arizona Cities and Towns

G e t

Questions?
@AZCities

602-258-5786

League of Arizona Cities and Towns
1820 W. Washington St.
Phoenix, AZ 85007
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C o n n e c t e d

League of Arizona Cities and Towns

EXECUTIVE COMMITTEE MEETING
Thursday, July 29, 2021

Agenda Item #3

2021 League Conference Update

Summary:

The 2021 League Conference will be held August 31 – September 3 at
the Arizona Biltmore in Phoenix. Staff will provide an update on
conference activities and events.

Responsible Person:

Matt Lore, Deputy Director

EXECUTIVE COMMITTEE MEETING
Thursday, July 29, 2021

Agenda Item #4

Federal Funding and Data Initiatives Update and
Presentation from Capital Pipeline

Summary:

Money for state and local governments via the American Rescue Plan
Act is flowing, final rules are expected in the coming months and the
U.S. Treasury continues to provide updated FAQs to assist recipients.
Additionally, the League is continuing to grow relationships with
external partners to develop our data gathering and sharing tools.

Responsible Person:

Rene Guillen, Deputy Director

Attachments:

Coronavirus State and Local Fiscal Recovery Funds FAQ (As of
July 14, 2021)

AS OF JULY 14, 2021

Coronavirus State and Local Fiscal Recovery Funds
Frequently Asked Questions
AS OF JULY 14, 2021
This document contains answers to frequently asked questions regarding the Coronavirus State
and Local Fiscal Recovery Funds (CSFRF / CLFRF, or Fiscal Recovery Funds). Treasury will
be updating this document periodically in response to questions received from stakeholders.
Recipients and stakeholders should consult the Interim Final Rule for additional information.
•

For overall information about the program, including information on requesting funding,
please see https://home.treasury.gov/policy-issues/coronavirus/assistance-for-state-localand-tribal-governments

•

For general questions about CSFRF / CLFRF, please email SLFRP@treasury.gov

•

Treasury is seeking comment on all aspects of the Interim Final Rule. Stakeholders are
encouraged to submit comments electronically through the Federal eRulemaking Portal
(https://www.regulations.gov/document/TREAS-DO-2021-0008-0002) on or before July
16, 2021. Please be advised that comments received will be part of the public record and
subject to public disclosure. Do not disclose any information in your comment or
supporting materials that you consider confidential or inappropriate for public disclosure.

Questions added 5/27/21: 1.5, 1.6, 2.13, 2.14, 2.15, 3.9, 4.5, 4.6, 10.3, 10.4 (noted with “[5/27]”)
Questions added 6/8/21: 2.16, 3.10, 3.11, 3.12, 4.7, 6.7, 8.2, 9.4, 9.5, 10.5 (noted with “[6/8]”)
Questions added 6/17/21: 6.8, 6.9, 6.10, 6.11 (noted with “[6/17]”)
Questions added 6/23/21: 1.7, 2.17, 2.18, 2.19, 2.20, 3.1 (appendix), 3.13, 4.8, 6.12 (noted with
“[6/23]”)
Question added 6/24/21: 2.21 (noted with “[6/24]”)
Questions added 7/14/21: 1.8, 3.14, 3.15, 4.9, 4.10, 4.11, 4.12, 6.13, 6.14, 6.15, 6.16, 6.17, 10.3
updated (noted with “[7/14]”)
Answers to frequently asked questions on distribution of funds to non-entitlement units of local
government (NEUs) can be found in this FAQ supplement, which is regularly updated.

1. Eligibility and Allocations
1.1.

Which governments are eligible for funds?
1

AS OF JULY 14, 2021

The following governments are eligible:
• States and the District of Columbia
• Territories
• Tribal governments
• Counties
• Metropolitan cities
• Non-entitlement units, or smaller local governments
1.2.

Which governments receive funds directly from Treasury?
Treasury will distribute funds directly to each eligible state, territory, metropolitan city,
county, or Tribal government. Smaller local governments that are classified as nonentitlement units will receive funds through their applicable state government.

1.3.

Are special-purpose units of government eligible to receive funds?
Special-purpose units of local government will not receive funding allocations; however,
a state, territory, local, or Tribal government may transfer funds to a special-purpose unit
of government. Special-purpose districts perform specific functions in the community,
such as fire, water, sewer or mosquito abatement districts.

1.4.

How are funds being allocated to Tribal governments, and how will Tribal
governments find out their allocation amounts?1
$20 billion of Fiscal Recovery Funds was reserved for Tribal governments. The
American Rescue Plan Act specifies that $1 billion will be allocated evenly to all eligible
Tribal governments. The remaining $19 billion will be distributed using an allocation
methodology based on enrollment and employment.
There will be two payments to Tribal governments. Each Tribal government’s first
payment will include (i) an amount in respect of the $1 billion allocation that is to be
divided equally among eligible Tribal governments and (ii) each Tribal government’s pro
rata share of the Enrollment Allocation. Tribal governments will be notified of their
allocation amount and delivery of payment 4-5 days after completing request for funds in
the Treasury Submission Portal. The deadline to make the initial request for funds is
June 21, 2021.
The second payment will include a Tribal government’s pro rata share of the
Employment Allocation. There is a $1,000,000 minimum employment allocation for
Tribal governments. In late-June, Tribal governments will receive an email notification
to re-enter the Treasury Submission Portal to confirm or amend their 2019 employment
numbers that were submitted to the Department of the Treasury for the CARES Act’s
Coronavirus Relief Fund. To receive an Employment Allocation, including the minimum
employment allocation, Tribal governments must confirm employment numbers by July

1

The answer to this question was updated on June 29, 2021.
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16, 2021. Treasury will calculate employment allocations for those Tribal governments
that confirmed or submitted amended employment numbers by the deadline. In August,
Treasury will communicate to Tribal governments the amount of their portion of the
Employment Allocation and the anticipated date for the second payment.
1.5.

My county is a unit of general local government with population under 50,000. Will
my county receive funds directly from Treasury? [5/27]
Yes. All counties that are units of general local government will receive funds directly
from Treasury and should apply via the online portal. The list of county allocations is
available here.

1.6.

My local government expected to be classified as a non-entitlement unit. Instead, it
was classified as a metropolitan city. Why? [5/27]
The American Rescue Plan Act defines, for purposes of the Coronavirus Local Fiscal
Recovery Fund (CLFRF), metropolitan cities to include those that are currently
metropolitan cities under the Community Development Block Grant (CDBG) program
but also those cities that relinquish or defer their status as a metropolitan city for purposes
of the CDBG program. This would include, by way of example, cities that are principal
cities of their metropolitan statistical area, even if their population is less than 50,000. In
other words, a city that is eligible to be a metropolitan city under the CDBG program is
eligible as a metropolitan city under the CLFRF, regardless of how that city has elected to
participate in the CDBG program.
Unofficial allocation estimates produced by other organizations may have classified
certain local governments as non-entitlement units of local government. However, based
on the statutory definitions, some of these local governments should have been classified
as metropolitan cities.

1.7.

In order to receive and use Fiscal Recovery Funds, must a recipient government
maintain a declaration of emergency relating to COVID-19? [6/23]
No. Neither the statute establishing the CSFRF/CLFRF nor the Interim Final Rule
requires recipients to maintain a local declaration of emergency relating to COVID-19.

1.8.

Can non-profit or private organizations receive funds? If so, how? [7/14]
Yes. Under section 602(c)(3) of the Social Security Act, a State, territory, or Tribal
government may transfer funds to a “private nonprofit organization . . . , a Tribal
organization . . . , a public benefit corporation involved in the transportation of
passengers or cargo, or a special-purpose unit of State or local government.” Similarly,
section 603(c)(3) authorizes a local government to transfer funds to the same entities
(other than Tribal organizations). The Interim Final Rule clarifies that the lists of
transferees in sections 602(c)(3) and 603(c)(3) are not exclusive, and recipients may
transfer funds to constituent units of government or private entities beyond those
3
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specified in the statute. A transferee receiving a transfer from a recipient under sections
602(c)(3) and 603(c)(3) will be considered to be a subrecipient and will be expected to
comply with all subrecipient reporting requirements.
The ARPA does not authorize Treasury to provide CSFRF/CLFRF funds directly to nonprofit or private organizations. Thus, non-profit or private organizations should seek
funds from CSFRF/CLFRF recipient(s) in their jurisdiction (e.g., a State, local, territorial,
or Tribal government).

2. Eligible Uses – Responding to the Public Health Emergency / Negative
Economic Impacts
2.1.

What types of COVID-19 response, mitigation, and prevention activities are
eligible?
A broad range of services are needed to contain COVID-19 and are eligible uses,
including vaccination programs; medical care; testing; contact tracing; support for
isolation or quarantine; supports for vulnerable populations to access medical or public
health services; public health surveillance (e.g., monitoring case trends, genomic
sequencing for variants); enforcement of public health orders; public communication
efforts; enhancement to health care capacity, including through alternative care facilities;
purchases of personal protective equipment; support for prevention, mitigation, or other
services in congregate living facilities (e.g., nursing homes, incarceration settings,
homeless shelters, group living facilities) and other key settings like schools; ventilation
improvements in congregate settings, health care settings, or other key locations;
enhancement of public health data systems; and other public health responses. Capital
investments in public facilities to meet pandemic operational needs are also eligible, such
as physical plant improvements to public hospitals and health clinics or adaptations to
public buildings to implement COVID-19 mitigation tactics.

2.2.

If a use of funds was allowable under the Coronavirus Relief Fund (CRF) to
respond to the public health emergency, may recipients presume it is also allowable
under CSFRF/CLFRF?
Generally, funding uses eligible under CRF as a response to the direct public health
impacts of COVID-19 will continue to be eligible under CSFRF/CLFRF, with the
following two exceptions: (1) the standard for eligibility of public health and safety
payrolls has been updated; and (2) expenses related to the issuance of tax-anticipation
notes are not an eligible funding use.

2.3.

If a use of funds is not explicitly permitted in the Interim Final Rule as a response to
the public health emergency and its negative economic impacts, does that mean it is
prohibited?
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The Interim Final Rule contains a non-exclusive list of programs or services that may be
funded as responding to COVID-19 or the negative economic impacts of the COVID-19
public health emergency, along with considerations for evaluating other potential uses of
Fiscal Recovery Funds not explicitly listed. The Interim Final Rule also provides
flexibility for recipients to use Fiscal Recovery Funds for programs or services that are
not identified on these non-exclusive lists but which meet the objectives of section
602(c)(1)(A) or 603(c)(1)(A) by responding to the COVID-19 public health emergency
with respect to COVID-19 or its negative economic impacts.
2.4.

May recipients use funds to respond to the public health emergency and its negative
economic impacts by replenishing state unemployment funds?
Consistent with the approach taken in the CRF, recipients may make deposits into the
state account of the Unemployment Trust Fund up to the level needed to restore the prepandemic balances of such account as of January 27, 2020, or to pay back advances
received for the payment of benefits between January 27, 2020 and the date when the
Interim Final Rule is published in the Federal Register.

2.5.

What types of services are eligible as responses to the negative economic impacts of
the pandemic?
Eligible uses in this category include assistance to households; small businesses and nonprofits; and aid to impacted industries.
Assistance to households includes, but is not limited to: food assistance; rent, mortgage,
or utility assistance; counseling and legal aid to prevent eviction or homelessness; cash
assistance; emergency assistance for burials, home repairs, weatherization, or other
needs; internet access or digital literacy assistance; or job training to address negative
economic or public health impacts experienced due to a worker’s occupation or level of
training.
Assistance to small business and non-profits includes, but is not limited to:
• loans or grants to mitigate financial hardship such as declines in revenues or
impacts of periods of business closure, for example by supporting payroll and
benefits costs, costs to retain employees, mortgage, rent, or utilities costs, and
other operating costs;
• Loans, grants, or in-kind assistance to implement COVID-19 prevention or
mitigation tactics, such as physical plant changes to enable social distancing,
enhanced cleaning efforts, barriers or partitions, or COVID-19 vaccination,
testing, or contact tracing programs; and
• Technical assistance, counseling, or other services to assist with business planning
needs

2.6.

May recipients use funds to respond to the public health emergency and its negative
economic impacts by providing direct cash transfers to households?
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Yes, provided the recipient considers whether, and the extent to which, the household has
experienced a negative economic impact from the pandemic. Additionally, cash transfers
must be reasonably proportional to the negative economic impact they are intended to
address. Cash transfers grossly in excess of the amount needed to address the negative
economic impact identified by the recipient would not be considered to be a response to
the COVID-19 public health emergency or its negative impacts. In particular, when
considering appropriate size of permissible cash transfers made in response to the
COVID-19 public health emergency, state, local, territorial, and Tribal governments may
consider and take guidance from the per person amounts previously provided by the
federal government in response to the COVID crisis.
2.7.

May funds be used to reimburse recipients for costs incurred by state and local
governments in responding to the public health emergency and its negative
economic impacts prior to passage of the American Rescue Plan?
Use of Fiscal Recovery Funds is generally forward looking. The Interim Final Rule
permits funds to be used to cover costs incurred beginning on March 3, 2021.

2.8.

May recipients use funds for general economic development or workforce
development?
Generally, not. Recipients must demonstrate that funding uses directly address a negative
economic impact of the COVID-19 public health emergency, including funds used for
economic or workforce development. For example, job training for unemployed workers
may be used to address negative economic impacts of the public health emergency and be
eligible.

2.9.

How can recipients use funds to assist the travel, tourism, and hospitality
industries?
Aid provided to tourism, travel, and hospitality industries should respond to the negative
economic impacts of the pandemic. For example, a recipient may provide aid to support
safe reopening of businesses in the tourism, travel and hospitality industries and to
districts that were closed during the COVID-19 public health emergency, as well as aid a
planned expansion or upgrade of tourism, travel and hospitality facilities delayed due to
the pandemic.
Tribal development districts are considered the commercial centers for tribal hospitality,
gaming, tourism and entertainment industries.

2.10. May recipients use funds to assist impacted industries other than travel, tourism,
and hospitality?
Yes, provided that recipients consider the extent of the impact in such industries as
compared to tourism, travel, and hospitality, the industries enumerated in the statute. For
example, nationwide the leisure and hospitality industry has experienced an
6
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approximately 17 percent decline in employment and 24 percent decline in revenue, on
net, due to the COVID-19 public health emergency. Recipients should also consider
whether impacts were due to the COVID-19 pandemic, as opposed to longer-term
economic or industrial trends unrelated to the pandemic.
Recipients should maintain records to support their assessment of how businesses or
business districts receiving assistance were affected by the negative economic impacts of
the pandemic and how the aid provided responds to these impacts.
2.11. How does the Interim Final Rule help address the disparate impact of COVID-19 on
certain populations and geographies?
In recognition of the disproportionate impacts of the COVID-19 virus on health and
economic outcomes in low-income and Native American communities, the Interim Final
Rule identifies a broader range of services and programs that are considered to be in
response to the public health emergency when provided in these communities.
Specifically, Treasury will presume that certain types of services are eligible uses when
provided in a Qualified Census Tract (QCT), to families living in QCTs, or when these
services are provided by Tribal governments.
Recipients may also provide these services to other populations, households, or
geographic areas disproportionately impacted by the pandemic. In identifying these
disproportionately-impacted communities, recipients should be able to support their
determination for how the pandemic disproportionately impacted the populations,
households, or geographic areas to be served.
Eligible services include:
•

Addressing health disparities and the social determinants of health, including:
community health workers, public benefits navigators, remediation of lead paint
or other lead hazards, and community violence intervention programs;

•

Building stronger neighborhoods and communities, including: supportive housing
and other services for individuals experiencing homelessness, development of
affordable housing, and housing vouchers and assistance relocating to
neighborhoods with higher levels of economic opportunity;

•

Addressing educational disparities exacerbated by COVID-19, including: early
learning services, increasing resources for high-poverty school districts,
educational services like tutoring or afterschool programs, and supports for
students’ social, emotional, and mental health needs; and

•

Promoting healthy childhood environments, including: child care, home visiting
programs for families with young children, and enhanced services for child
welfare-involved families and foster youth.
7
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2.12. May recipients use funds to pay for vaccine incentive programs (e.g., cash or in-kind
transfers, lottery programs, or other incentives for individuals who get vaccinated)?
Yes. Under the Interim Final Rule, recipients may use Coronavirus State and Local
Fiscal Recovery Funds to respond to the COVID-19 public health emergency, including
expenses related to COVID-19 vaccination programs. See 31 CFR 35.6(b)(1)(i).
Programs that provide incentives reasonably expected to increase the number of people
who choose to get vaccinated, or that motivate people to get vaccinated sooner than they
otherwise would have, are an allowable use of funds so long as such costs are reasonably
proportional to the expected public health benefit.
2.13. May recipients use funds to pay “back to work incentives” (e.g., cash payments for
newly employed workers after a certain period of time on the job)? [5/27]
Yes. Under the Interim Final Rule, recipients may use Coronavirus State and Local
Fiscal Recovery Funds to provide assistance to unemployed workers. See 31 CFR
35.6(b)(4). This assistance can include job training or other efforts to accelerate rehiring
and thus reduce unemployment, such as childcare assistance, assistance with
transportation to and from a jobsite or interview, and incentives for newly employed
workers.
2.14. The Coronavirus Relief Fund (CRF) included as an eligible use: "Payroll expenses
for public safety, public health, health care, human services, and similar employees
whose services are substantially dedicated to mitigating or responding to the
COVID-19 public health emergency." What has changed in CSFRF/CLFRF, and
what type of documentation is required under CSFRF/CLFRF? [5/27]
Many of the expenses authorized under the Coronavirus Relief Fund are also eligible uses
under the CSFRF/CLFRF. However, in the case of payroll expenses for public safety,
public health, health care, human services, and similar employees (hereafter, public
health and safety staff), the CSFRF/CLFRF does differ from the CRF. This change
reflects the differences between the ARPA and CARES Act and recognizes that the
response to the COVID-19 public health emergency has changed and will continue to
change over time. In particular, funds may be used for payroll and covered benefits
expenses for public safety, public health, health care, human services, and similar
employees, including first responders, to the extent that the employee’s time that is
dedicated to responding to the COVID-19 public health emergency.
For administrative convenience, the recipient may consider a public health and safety
employee to be entirely devoted to mitigating or responding to the COVID-19 public
health emergency, and therefore fully covered, if the employee, or his or her operating
unit or division, is primarily dedicated (e.g., more than half of the employee’s time is
dedicated) to responding to the COVID-19 public health emergency.
Recipients may use presumptions for assessing whether an employee, division, or
operating unit is primarily dedicated to COVID-19 response. The recipient should
8

AS OF JULY 14, 2021

maintain records to support its assessment, such as payroll records, attestations from
supervisors or staff, or regular work product or correspondence demonstrating work on
the COVID-19 response. Recipients need not routinely track staff hours. Recipients
should periodically reassess their determinations.
2.15. What staff are included in “public safety, public health, health care, human
services, and similar employees”? Would this include, for example, 911 operators,
morgue staff, medical examiner staff, or EMS staff? [5/27]
As discussed in the Interim Final Rule, funds may be used for payroll and covered
benefits expenses for public safety, public health, health care, human services, and
similar employees, for the portion of the employee’s time that is dedicated to responding
to the COVID-19 public health emergency.
Public safety employees would include police officers (including state police officers),
sheriffs and deputy sheriffs, firefighters, emergency medical responders, correctional and
detention officers, and those who directly support such employees such as dispatchers
and supervisory personnel. Public health employees would include employees involved
in providing medical and other health services to patients and supervisory personnel,
including medical staff assigned to schools, prisons, and other such institutions, and other
support services essential for patient care (e.g., laboratory technicians, medical examiner
or morgue staff) as well as employees of public health departments directly engaged in
matters related to public health and related supervisory personnel. Human services staff
include employees providing or administering social services; public benefits; child
welfare services; and child, elder, or family care, as well as others.
2.16. May recipients use funds to establish a public jobs program? [6/8]
Yes. The Interim Final Rule permits a broad range of services to unemployed or
underemployed workers and other individuals that suffered negative economic impacts
from the pandemic. That can include public jobs programs, subsidized employment,
combined education and on-the-job training programs, or job training to accelerate
rehiring or address negative economic or public health impacts experienced due to a
worker’s occupation or level of training. The broad range of permitted services can also
include other employment supports, such as childcare assistance or assistance with
transportation to and from a jobsite or interview.
The Interim Final Rule includes as an eligible use re-hiring public sector staff up to the
government’s level of pre-pandemic employment. “Public sector staff” would not
include individuals participating in a job training or subsidized employment program
administered by the recipient.
2.17. The Interim Final Rule states that “assistance or aid to individuals or businesses
that did not experience a negative economic impact from the public health
emergency would not be an eligible use under this category.” Are recipients
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required to demonstrate that each individual or business experienced a negative
economic impact for that individual or business to receive assistance? [6/23]
Not necessarily. The Interim Final Rule allows recipients to demonstrate a negative
economic impact on a population or group and to provide assistance to households or
businesses that fall within that population or group. In such cases, the recipient need only
demonstrate that the household or business is within the population or group that
experienced a negative economic impact.
For assistance to households, the Interim Final Rule states, “In assessing whether a
household or population experienced economic harm as a result of the pandemic, a
recipient may presume that a household or population that experienced unemployment or
increased food or housing insecurity or is low- or moderate-income experienced negative
economic impacts resulting from the pandemic.” This would allow, for example, an
internet access assistance program for all low- or moderate-income households, but
would not require the recipient to demonstrate or document that each individual low- or moderate income household experienced a negative economic impact from the COVID19 public health emergency apart from being low- or -moderate income.
For assistance to small businesses, the Interim Final Rule states that assistance may be
provided to small businesses, including loans, grants, in-kind assistance, technical
assistance or other services, to respond to the negative economic impacts of the COVID19 public health emergency. In providing assistance to small businesses, recipients must
design a program that responds to the negative economic impacts of the COVID-19
public health emergency, including by identifying how the program addresses the
identified need or impact faced by small businesses. This can include assistance to adopt
safer operating procedures, weather periods of closure, or mitigate financial hardship
resulting from the COVID-19 public health emergency.
As part of program design and to ensure that the program responds to the identified need,
recipients may consider additional criteria to target assistance to businesses in need,
including to small businesses. Assistance may be targeted to businesses facing financial
insecurity, with substantial declines in gross receipts (e.g., comparable to measures used
to assess eligibility for the Paycheck Protection Program), or facing other economic harm
due to the pandemic, as well as businesses with less capacity to weather financial
hardship, such as the smallest businesses, those with less access to credit, or those serving
disadvantaged communities. For example, a recipient could find based on local data or
research that the smallest businesses faced sharply increased risk of bankruptcy and
develop a program to respond; such a program would only need to document a population
or group-level negative economic impact, and eligibility criteria to limit access to the
program to that population or group (in this case, the smallest businesses).
In addition, recognizing the disproportionate impact of the pandemic on disadvantaged
communities, the Interim Final Rule also identifies a set of services that are
presumptively eligible when provided in a Qualified Census Tract (QCT); to families and
individuals living in QCTs; to other populations, households, or geographic areas
10
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identified by the recipient as disproportionately impacted by the pandemic; or when these
services are provided by Tribal governments. For more information on the set of
presumptively eligible services, see the Interim Final Rule section on Building Stronger
Communities through Investments in Housing and Neighborhoods and FAQ 2.11.
2.18. Would investments in improving outdoor spaces (e.g. parks) be an eligible use of
funds as a response to the public health emergency and/or its negative economic
impacts? [6/23]
There are multiple ways that investments in improving outdoor spaces could qualify as
eligible uses; several are highlighted below, though there may be other ways that a
specific investment in outdoor spaces would meet eligible use criteria.
First, in recognition of the disproportionate negative economic impacts on certain
communities and populations, the Interim Final Rule identifies certain types of services
that are eligible uses when provided in a Qualified Census Tract (QCT), to families and
individuals living in QCTs, or when these services are provided by Tribal governments.
Recipients may also provide these services to other populations, households, or
geographic areas disproportionately impacted by the pandemic.
These programs and services include services designed to build stronger neighborhoods
and communities and to address health disparities and the social determinants of health.
The Interim Final Rule provides a non-exhaustive list of eligible services to respond to
the needs of communities disproportionately impacted by the pandemic, and recipients
may identify other uses of funds that do so, consistent with the Rule’s framework. For
example, investments in parks, public plazas, and other public outdoor recreation spaces
may be responsive to the needs of disproportionately impacted communities by
promoting healthier living environments and outdoor recreation and socialization to
mitigate the spread of COVID-19.
Second, recipients may provide assistance to small businesses in all communities.
Assistance to small businesses could include support to enhance outdoor spaces for
COVID-19 mitigation (e.g., restaurant patios) or to improve the built environment of the
neighborhood (e.g., façade improvements).
Third, many governments saw significantly increased use of parks during the pandemic
that resulted in damage or increased maintenance needs. The Interim Final Rule
recognizes that “decrease[s to] a state or local government’s ability to effectively
administer services” can constitute a negative economic impact of the pandemic.
2.19. Would expenses to address a COVID-related backlog in court cases be an eligible
use of funds as a response to the public health emergency? [6/23]
The Interim Final Rule recognizes that “decrease[s to] a state or local government’s
ability to effectively administer services,” such as cuts to public sector staffing levels, can
constitute a negative economic impact of the pandemic. During the COVID-19 public
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health emergency, many courts were unable to operate safely during the pandemic and, as
a result, now face significant backlogs. Court backlogs resulting from inability of courts
to safely operate during the COVID-19 pandemic decreased the government’s ability to
administer services. Therefore, steps to reduce these backlogs, such as implementing
COVID-19 safety measures to facilitate court operations, hiring additional court staff or
attorneys to increase speed of case resolution, and other expenses to expedite case
resolution are eligible uses.
2.20. Can funds be used to assist small business startups as a response to the negative
economic impact of COVID-19? [6/23]
As discussed in the Interim Final Rule, recipients may provide assistance to small
businesses that responds to the negative economic impacts of COVID-19. The Interim
Final Rule provides a non-exclusive list of potential assistance mechanisms, as well as
considerations for ensuring that such assistance is responsive to the negative economic
impacts of COVID-19.
Treasury acknowledges a range of potential circumstances in which assisting small
business startups could be responsive to the negative economic impacts of COVID-19,
including for small businesses and individuals seeking to start small businesses after the
start of the COVID-19 public health emergency. For example:
•
•

•

A recipient could assist small business startups with additional costs associated
with COVID-19 mitigation tactics (e.g., barriers or partitions; enhanced cleaning;
or physical plant changes to enable greater use of outdoor space).
A recipient could identify and respond to a negative economic impact of COVID19 on new small business startups; for example, if it could be shown that small
business startups in a locality were facing greater difficult accessing credit than
prior to the pandemic, faced increased costs to starting the business due to the
pandemic, or that the small business had lost expected startup capital due to the
pandemic.
The Interim Final Rule also discusses eligible uses that provide support for
individuals who have experienced a negative economic impact from the COVID19 public health emergency, including uses that provide job training for
unemployed individuals. These initiatives also may support small business
startups and individuals seeking to start small businesses.

2.21. Can funds be used for eviction prevention efforts or housing stability services?
[6/24]
Yes. Responses to the negative economic impacts of the pandemic include “rent,
mortgage, or utility assistance [and] counseling and legal aid to prevent eviction or
homelessness.” This includes housing stability services that enable eligible households to
maintain or obtain housing, such as housing counseling, fair housing counseling, case
management related to housing stability, outreach to households at risk of eviction or
promotion of housing support programs, housing related services for survivors of
12
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domestic abuse or human trafficking, and specialized services for individuals with
disabilities or seniors that supports their ability to access or maintain housing.
This also includes legal aid such as legal services or attorney’s fees related to eviction
proceedings and maintaining housing stability, court-based eviction prevention or
eviction diversion programs, and other legal services that help households maintain or
obtain housing.
Recipients may transfer funds to, or execute grants or contracts with, court systems, nonprofits, and a wide range of other organizations to implement these strategies.

3. Eligible Uses – Revenue Loss
3.1.

How is revenue defined for the purpose of this provision? [appendix added 6/23]
The Interim Final Rule adopts a definition of “General Revenue” that is based on, but not
identical, to the Census Bureau’s concept of “General Revenue from Own Sources” in the
Annual Survey of State and Local Government Finances.
General Revenue includes revenue from taxes, current charges, and miscellaneous
general revenue. It excludes refunds and other correcting transactions, proceeds from
issuance of debt or the sale of investments, agency or private trust transactions, and
revenue generated by utilities and insurance trusts. General revenue also includes
intergovernmental transfers between state and local governments, but excludes
intergovernmental transfers from the Federal government, including Federal transfers
made via a state to a locality pursuant to the CRF or the Fiscal Recovery Funds.
Tribal governments may include all revenue from Tribal enterprises and gaming
operations in the definition of General Revenue.
Please see the appendix for a diagram of the Interim Final Rule’s definition of General
Revenue within the Census Bureau’s revenue classification structure.

3.2.

Will revenue be calculated on an entity-wide basis or on a source-by-source basis
(e.g. property tax, income tax, sales tax, etc.)?
Recipients should calculate revenue on an entity-wide basis. This approach minimizes
the administrative burden for recipients, provides for greater consistency across
recipients, and presents a more accurate representation of the net impact of the
COVID- 19 public health emergency on a recipient’s revenue, rather than relying on
financial reporting prepared by each recipient, which vary in methodology used and
which generally aggregates revenue by purpose rather than by source.

3.3.

Does the definition of revenue include outside concessions that contract with a state
or local government?
13
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Recipients should classify revenue sources as they would if responding to the U.S.
Census Bureau’s Annual Survey of State and Local Government Finances. According to
the Census Bureau’s Government Finance and Employment Classification manual, the
following is an example of current charges that would be included in a state or local
government’s general revenue from own sources: “Gross revenue of facilities operated by
a government (swimming pools, recreational marinas and piers, golf courses, skating
rinks, museums, zoos, etc.); auxiliary facilities in public recreation areas (camping areas,
refreshment stands, gift shops, etc.); lease or use fees from stadiums, auditoriums, and
community and convention centers; and rentals from concessions at such facilities.”
3.4.

What is the time period for estimating revenue loss? Will revenue losses experienced
prior to the passage of the Act be considered?
Recipients are permitted to calculate the extent of reduction in revenue as of four points
in time: December 31, 2020; December 31, 2021; December 31, 2022; and December 31,
2023. This approach recognizes that some recipients may experience lagged effects of the
pandemic on revenues.
Upon receiving Fiscal Recovery Fund payments, recipients may immediately calculate
revenue loss for the period ending December 31, 2020.

3.5.

What is the formula for calculating the reduction in revenue?
A reduction in a recipient’s General Revenue equals:
nt

Max {[Base Year Revenue* (1+Growth Adjustment)(12) ] - Actual General Revenuet ; 0}
Where:
Base Year Revenue is General Revenue collected in the most recent full fiscal year prior
to the COVD-19 public health emergency.
Growth Adjustment is equal to the greater of 4.1 percent (or 0.041) and the recipient’s
average annual revenue growth over the three full fiscal years prior to the COVID-19
public health emergency.
n equals the number of months elapsed from the end of the base year to the calculation
date.
Actual General Revenue is a recipient’s actual general revenue collected during 12-month
period ending on each calculation date.
Subscript t denotes the calculation date.

14

AS OF JULY 14, 2021

3.6.

Are recipients expected to demonstrate that reduction in revenue is due to the
COVID-19 public health emergency?
In the Interim Final Rule, any diminution in actual revenue calculated using the formula
above would be presumed to have been “due to” the COVID-19 public health emergency.
This presumption is made for administrative ease and in recognition of the broad-based
economic damage that the pandemic has wrought.

3.7.

May recipients use pre-pandemic projections as a basis to estimate the reduction in
revenue?
No. Treasury is disallowing the use of projections to ensure consistency and
comparability across recipients and to streamline verification. However, in estimating
the revenue shortfall using the formula above, recipients may incorporate their average
annual revenue growth rate in the three full fiscal years prior to the public health
emergency.

3.8.

Once a recipient has identified a reduction in revenue, are there any restrictions on
how recipients use funds up to the amount of the reduction?
The Interim Final Rule gives recipients broad latitude to use funds for the provision of
government services to the extent of reduction in revenue. Government services can
include, but are not limited to, maintenance of infrastructure or pay-go spending for
building new infrastructure, including roads; modernization of cybersecurity, including
hardware, software, and protection of critical infrastructure; health services;
environmental remediation; school or educational services; and the provision of police,
fire, and other public safety services.
However, paying interest or principal on outstanding debt, replenishing rainy day or other
reserve funds, or paying settlements or judgments would not be considered provision of a
government service, since these uses of funds do not entail direct provision of services to
citizens. This restriction on paying interest or principal on any outstanding debt
instrument, includes, for example, short-term revenue or tax anticipation notes, or paying
fees or issuance costs associated with the issuance of new debt. In addition, the
overarching restrictions on all program funds (e.g., restriction on pension deposits,
restriction on using funds for non-federal match where barred by regulation or statute)
would apply.

3.9.

How do I know if a certain type of revenue should be counted for the purpose of
computing revenue loss? [5/27]
As discussed in FAQ #3.1, the Interim Final Rule adopts a definition of “General
Revenue” that is based on, but not identical, to the Census Bureau’s concept of “General
Revenue from Own Sources” in the Annual Survey of State and Local Government
Finances.
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Recipients should refer to the definition of “General Revenue” included in the Interim
Final Rule. See 31 CFR 35.3. If a recipient is unsure whether a particular revenue source
is included in the Interim Final Rule’s definition of “General Revenue,” the recipient may
consider the classification and instructions used to complete the Census Bureau’s Annual
Survey.
For example, parking fees would be classified as a Current Charge for the purpose of the
Census Bureau’s Annual Survey, and the Interim Final Rule’s concept of “General
Revenue” includes all Current Charges. Therefore, parking fees would be included in the
Interim Final Rule’s concept of “General Revenue.”
The Census Bureau’s Government Finance and Employment Classification manual is
available here.
3.10. In calculating revenue loss, are recipients required to use audited financials? [6/8]
Where audited data is not available, recipients are not required to obtain audited data.
Treasury expects all information submitted to be complete and accurate. See 31 CFR
35.4(c).
3.11. In calculating revenue loss, should recipients use their own data, or Census data?
[6/8]
Recipients should use their own data sources to calculate general revenue, and do not
need to rely on published revenue data from the Census Bureau. Treasury acknowledges
that due to differences in timing, data sources, and definitions, recipients’ self-reported
general revenue figures may differ somewhat from those published by the Census
Bureau.
3.12. Should recipients calculate revenue loss on a cash basis or an accrual basis? [6/8]
Recipients may provide data on a cash, accrual, or modified accrual basis, provided that
recipients are consistent in their choice of methodology throughout the covered period
and until reporting is no longer required.
3.13. In identifying intergovernmental revenue for the purpose of calculating General
Revenue, should recipients exclude all federal funding, or just federal funding
related to the COVID-19 response? How should local governments treat federal
funds that are passed through states or other entities, or federal funds that are
intermingled with other funds? [6/23]
In calculating General Revenue, recipients should exclude all intergovernmental transfers
from the federal government. This includes, but is not limited to, federal transfers made
via a state to a locality pursuant to the Coronavirus Relief Fund or Fiscal Recovery
Funds. To the extent federal funds are passed through states or other entities or
intermingled with other funds, recipients should attempt to identify and exclude the
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federal portion of those funds from the calculation of General Revenue on a best-efforts
basis.
3.14. What entities constitute a government for the purpose of calculating revenue loss?
[7/14]
In determining whether a particular entity is part of a recipient’s government for purposes
of measuring a recipient’s government revenue, recipients should identify all the entities
included in their government and the general revenue attributable to these entities on a
best-efforts basis. Recipients are encouraged to consider how their administrative
structure is organized under state and local statutes. In cases in which the autonomy of
certain authorities, commissions, boards, districts, or other entities is not readily
distinguishable from the recipient’s government, recipients may adopt the Census
Bureau’s criteria for judging whether an entity is independent from, or a constituent of, a
given government. For an entity to be independent, it generally meets all four of the
following conditions:
•
•

•

•

The entity is an organized entity and possesses corporate powers, such as
perpetual succession, the right to sue and be sued, having a name, the ability to
make contracts, and the ability to acquire and dispose of property.
The entity has governmental character, meaning that it provides public services,
or wields authority through a popularly elected governing body or officers
appointed by public officials. A high degree of responsibility to the public,
demonstrated by public reporting requirements or by accessibility of records for
public inspection, also evidences governmental character.
The entity has substantial fiscal independence, meaning it can determine its
budget without review and modification by other governments. For instance, the
entity can determine its own taxes, charges, and debt issuance without another
government’s supervision.
The entity has substantial administrative independence, meaning it has a
popularly elected governing body, or has a governing body representing two or
more governments, or, in the event its governing body is appointed by another
government, the entity performs functions that are essentially different from those
of, and are not subject to specification by, its creating government.

If an entity does not meet all four of these conditions, a recipient may classify the entity
as part of the recipient’s government and assign the portion of General Revenue that
corresponds to the entity.
To further assist recipients in applying the forgoing criteria, recipients may refer to the
Census Bureau’s Individual State Descriptions: 2017 Census of Governments
publication, which lists specific entities and classes of entities classified as either
independent (defined by Census as “special purpose governments”) or constituent
(defined by Census as “dependent agencies”) on a state-by-state basis. Recipients should
note that the Census Bureau’s lists are not exhaustive and that Census classifications are
based on an analysis of state and local statutes as of 2017 and subject to the Census
Bureau’s judgement. Though not included in the Census Bureau’s publication, state
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colleges and universities are generally classified as dependent agencies of state
governments by the Census Bureau.
If an entity is determined to be part of the recipient’s government, the recipient must also
determine whether the entity’s revenue is covered by the Interim Final Rule’s definition
of “general revenue.” For example, some cash flows may be outside the definition of
“general revenue.” In addition, note that the definition of general revenue includes Tribal
enterprises in the case of Tribal governments. Refer to FAQ 3.1 (and the Appendix) for
the components included in General Revenue.
3.15. The Interim Final Rule’s definition of General Revenue excludes revenue generated
by utilities. Can you please clarify the definition of utility revenue? [7/14]
As noted in FAQs 3.1 and 3.9, the Interim Final Rule adopts a definition of “general
revenue” that is based on, but not identical to, the Census Bureau’s concept of “General
Revenue from Own Sources” in the Annual Survey of State and Local Government
Finances. Recipients should refer to the definition of “general revenue” included in the
Interim Final Rule. See 31 CFR 35.3. If a recipient is unsure whether a particular
revenue source is included in the Interim Final Rule’s definition of “general revenue,” the
recipient may consider the classification and instructions used to complete the Census
Bureau’s Annual Survey.
According to the Census Bureau’s Government Finance and Employment Classification
manual, utility revenue is defined as “[g]ross receipts from sale of utility commodities or
services to the public or other governments by publicly-owned and controlled utilities.”
This includes revenue from operations of publicly-owned and controlled water supply
systems, electric power systems, gas supply systems, and public mass transit systems (see
pages 4-45 and 4-46 of the manual for more detail).
Except for these four types of utilities, revenues from all commercial-type activities of a
recipient’s government (e.g., airports, educational institutions, lotteries, public hospitals,
public housing, parking facilities, port facilities, sewer or solid waste systems, and toll
roads and bridges) are covered by the Interim Final Rule’s definition of “general
revenue.” If a recipient is unsure whether a particular entity performing one of these
commercial-type activities can be considered part of the recipient’s government, please
see FAQ 3.14.

4. Eligible Uses – General
4.1.

May recipients use funds to replenish a budget stabilization fund, rainy day fund, or
similar reserve account?
No. Funds made available to respond to the public health emergency and its negative
economic impacts are intended to help meet pandemic response needs and provide
immediate stabilization for households and businesses. Contributions to rainy day funds
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and similar reserves funds would not address these needs or respond to the COVID-19
public health emergency, but would rather be savings for future spending needs.
Similarly, funds made available for the provision of governmental services (to the extent
of reduction in revenue) are intended to support direct provision of services to citizens.
Contributions to rainy day funds are not considered provision of government services,
since such expenses do not directly relate to the provision of government services.
4.2.

May recipients use funds to invest in infrastructure other than water, sewer, and
broadband projects (e.g. roads, public facilities)?
Under 602(c)(1)(C) or 603(c)(1)(C), recipients may use funds for maintenance of
infrastructure or pay-go spending for building of new infrastructure as part of the general
provision of government services, to the extent of the estimated reduction in revenue due
to the public health emergency.
Under 602(c)(1)(A) or 603(c)(1)(A), a general infrastructure project typically would not
be considered a response to the public health emergency and its negative economic
impacts unless the project responds to a specific pandemic-related public health need
(e.g., investments in facilities for the delivery of vaccines) or a specific negative
economic impact of the pandemic (e.g., affordable housing in a Qualified Census Tract).

4.3.

May recipients use funds to pay interest or principal on outstanding debt?
No. Expenses related to financing, including servicing or redeeming notes, would not
address the needs of pandemic response or its negative economic impacts. Such expenses
would also not be considered provision of government services, as these financing
expenses do not directly provide services or aid to citizens.
This applies to paying interest or principal on any outstanding debt instrument, including,
for example, short-term revenue or tax anticipation notes, or paying fees or issuance costs
associated with the issuance of new debt.

4.4.

May recipients use funds to satisfy nonfederal matching requirements under the
Stafford Act? May recipients use funds to satisfy nonfederal matching requirements
generally?
Fiscal Recovery Funds are subject to pre-existing limitations in other federal statutes and
regulations and may not be used as non-federal match for other Federal programs whose
statute or regulations bar the use of Federal funds to meet matching requirements. For
example, expenses for the state share of Medicaid are not an eligible use. For information
on FEMA programs, please see here.

4.5.

Are governments required to submit proposed expenditures to Treasury for
approval? [5/27]

19

AS OF JULY 14, 2021

No. Recipients are not required to submit planned expenditures for prior approval by
Treasury. Recipients are subject to the requirements and guidelines for eligible uses
contained in the Interim Final Rule.
4.6.

How do I know if a specific use is eligible? [5/27]
Fiscal Recovery Funds must be used in one of the four eligible use categories specified in
the American Rescue Plan Act and implemented in the Interim Final Rule:
a) To respond to the public health emergency or its negative economic impacts,
including assistance to households, small businesses, and nonprofits, or aid to
impacted industries such as tourism, travel, and hospitality;
b) To respond to workers performing essential work during the COVID-19 public
health emergency by providing premium pay to eligible workers;
c) For the provision of government services to the extent of the reduction in revenue
due to the COVID–19 public health emergency relative to revenues collected in
the most recent full fiscal year prior to the emergency; and
d) To make necessary investments in water, sewer, or broadband infrastructure.
Recipients should consult Section II of the Interim Final Rule for additional information
on eligible uses. For recipients evaluating potential uses under (a), the Interim Final Rule
contains a non-exclusive list of programs or services that may be funded as responding to
COVID-19 or the negative economic impacts of the COVID-19 public health emergency,
along with considerations for evaluating other potential uses of Fiscal Recovery Funds
not explicitly listed. See Section II of the Interim Final Rule for additional discussion.
For recipients evaluating potential uses under (c), the Interim Final Rule gives recipients
broad latitude to use funds for the provision of government services to the extent of
reduction in revenue. See FAQ #3.8 for additional discussion.
For recipients evaluating potential uses under (b) and (d), see Sections 5 and 6.

4.7.

Do restrictions on using Coronavirus State and Local Fiscal Recovery Funds to
cover costs incurred beginning on March 3, 2021 apply to costs incurred by the
recipient (e.g., a State, local, territorial, or Tribal government) or to costs incurred
by households, businesses, and individuals benefiting from assistance provided using
Coronavirus State and Local Fiscal Recovery Funds? [6/8]
The Interim Final Rule permits funds to be used to cover costs incurred beginning on
March 3, 2021. This limitation applies to costs incurred by the recipient (i.e., the state,
local, territorial, or Tribal government receiving funds). However, recipients may use
Coronavirus State and Local Fiscal Recovery Funds to provide assistance to households,
businesses, and individuals within the eligible use categories described in the Interim
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Final Rule for economic harms experienced by those households, businesses, and
individuals prior to March 3, 2021. For example,
•

•

•

•

4.8.

Public Health/Negative Economic Impacts – Recipients may use Coronavirus
State and Local Fiscal Recovery Funds to provide assistance to households – such
as rent, mortgage, or utility assistance – for economic harms experienced or costs
incurred by the household prior to March 3, 2021 (e.g., rental arrears from
preceding months), provided that the cost of providing assistance to the household
was not incurred by the recipient prior to March 3, 2021.
Premium Pay – Recipients may provide premium pay retrospectively for work
performed at any time since the start of the COVID-19 public health emergency.
Such premium pay must be “in addition to” wages and remuneration already
received and the obligation to provide such pay must not have been incurred by
the recipient prior to March 3, 2021.
Revenue Loss – The Interim Final Rule gives recipients broad latitude to use
funds for the provision of government services to the extent of reduction in
revenue. The calculation of lost revenue begins with the recipient’s revenue in
the last full fiscal year prior to the COVID-19 public health emergency and
includes the 12-month period ending December 31, 2020. However, use of funds
for government services must be forward looking for costs incurred by the
recipient after March 3, 2021.
Investments in Water, Sewer, and Broadband – Recipients may use Coronavirus
State and Local Fiscal Recovery Funds to make necessary investments in water,
sewer, and broadband. See FAQ Section 6. Recipients may use Coronavirus
State and Local Fiscal Recovery Funds to cover costs incurred for eligible
projects planned or started prior to March 3, 2021, provided that the project costs
covered by the Coronavirus State and Local Fiscal Recovery Funds were incurred
after March 3, 2021.

How can I use CSFRF/CLFRF funds to prevent and respond to crime, and support
public safety in my community? [6/23]
Under Treasury’s Interim Final Rule, there are many ways in which the State and Local
Fiscal Recovery Funds (“Funds”) under the American Rescue Plan Act can support
communities working to reduce and respond to increased violence due to the pandemic.
Among the eligible uses of the Funds are restoring of public sector staff to their prepandemic levels and responses to the public health crisis and negative economic impacts
resulting from the pandemic. The Interim Final Rule provides several ways for recipients
to “respond to” this pandemic-related gun violence, ranging from community violence
intervention programs to mental health services to hiring of public safety personnel.
Below are some examples of how Fiscal Recovery Funds can be used to address public
safety:

•

In all communities, recipients may use resources to rehire police officers and other public
servants to restore law enforcement and courts to their pre-pandemic levels.
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Additionally, Funds can be used for expenses to address COVID-related court backlogs,
including hiring above pre-pandemic levels, as a response to the public health emergency.
See FAQ 2.19.
•

In communities where an increase in violence or increased difficulty in accessing or
providing services to respond to or mitigate the effects of violence, is a result of the
pandemic they may use funds to address that harm. This spending may include:
o Hiring law enforcement officials – even above pre-pandemic levels – or paying
overtime where the funds are directly focused on advancing community policing
strategies in those communities experiencing an increase in gun violence associated
with the pandemic
o Community Violence Intervention (CVI) programs, including capacity building
efforts at CVI programs like funding and training additional intervention workers
o Additional enforcement efforts to reduce gun violence exacerbated by the pandemic,
including prosecuting gun traffickers, dealers, and other parties contributing to the
supply of crime guns, as well as collaborative federal, state, and local efforts to
identify and address gun trafficking channels
o Investing in technology and equipment to allow law enforcement to more efficiently
and effectively respond to the rise in gun violence resulting from the pandemic
As discussed in the Interim Final Rule, uses of CSFRF/CLFRF funds that respond to an
identified harm must be related and reasonably proportional to the extent and type of
harm experienced; uses that bear no relation or are grossly disproportionate to the type or
extent of harm experienced would not be eligible uses.

•

Recipients may also use funds up to the level of revenue loss for government services,
including those outlined above.

Recognizing that the pandemic exacerbated mental health and substance use disorder needs
in many communities, eligible public health services include mental health and other
behavioral health services, which are a critical component of a holistic public safety
approach. This could include:
•

•

Mental health services and substance use disorder services, including for individuals
experiencing trauma exacerbated by the pandemic, such as:
- Community-based mental health and substance use disorder programs that deliver
evidence-based psychotherapy, crisis support services, medications for opioid use
disorder, and/or recovery support
- School-based social-emotional support and other mental health services
Referrals to trauma recovery services for crime victims.

Recipients also may use Funds to respond to the negative economic impacts of the public
health emergency, including:
•

Assistance programs to households or populations facing negative economic impacts of
the public health emergency, including:
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•

Assistance to support economic security, including for the victims of crime;
Housing assistance, including rent, utilities, and relocation assistance;
Assistance with food, including Summer EBT and nutrition programs; and
Employment or job training services to address negative economic or public
health impacts experienced due to a worker’s occupation or level of training.

Assistance to unemployed workers, including:
- Subsidized jobs, including for young people. Summer youth employment
programs directly address the negative economic impacts of the pandemic on
young people and their families and communities;
- Programs that provide paid training and/or work experience targeted primarily to
(1) formerly incarcerated individuals, and/or (2) communities experiencing high
levels of violence exacerbated by the pandemic;
- Programs that provide workforce readiness training, apprenticeship or preapprenticeship opportunities, skills development, placement services, and/or
coaching and mentoring; and
- Associated wraparound services, including for housing, health care, and food.

Recognizing the disproportionate impact of the pandemic on certain communities, a broader
range of services are eligible in those communities than would otherwise be available in
communities not experiencing a pandemic-related increase in crime or gun violence. These
eligible uses aim to address the pandemic’s exacerbation of public health and economic
disparities and include services to address health and educational disparities, support
neighborhoods and affordable housing, and promote healthy childhood environments. The
Interim Final Rule provides a non-exhaustive list of eligible services in these categories.
These services automatically qualify as eligible uses when provided in Qualified Census
Tracts (QCTs), low-income areas designated by HUD; to families in QCTs; or by Tribal
governments. Outside of these areas, recipient governments can also identify and serve
households, populations, and geographic areas disproportionately impacted by the pandemic.
Services under this category could include:
•

Programs or services that address or mitigate the impacts of the COVID-19 public health
emergency on education, childhood health and welfare, including:
o Summer education and enrichment programs in these communities, which include
many communities currently struggling with high levels of violence;
o Programs that address learning loss and keep students productively engaged;
o Enhanced services for foster youths and home visiting programs; and
o Summer camps and recreation.

•

Programs or services that provide or facilitate access to health and social services and
address health disparities exacerbated by the pandemic. This includes Community
Violence Intervention (CVI) programs, such as:
o Evidence-based practices like focused deterrence, street outreach, violence
interrupters, and hospital-based violence intervention models, complete with
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wraparound services such as behavioral therapy, trauma recovery, job training,
education, housing and relocation services, and financial assistance; and,
o Capacity-building efforts at CVI programs like funding more intervention workers;
increasing their pay; providing training and professional development for intervention
workers; and hiring and training workers to administer the programs.
Please refer to Treasury’s Interim Final Rule for additional information.
4.9.

May recipients pool funds for regional projects? [7/14]
Yes, provided that the project is itself an eligible use of funds and that recipients can
track the use of funds in line with the reporting and compliance requirements of the
CSFRF/CLFRF. In general, when pooling funds for regional projects, recipients may
expend funds directly on the project or transfer funds to another government that is
undertaking the project on behalf of multiple recipients. To the extent recipients
undertake regional projects via transfer to another government, recipients would need to
comply with the rules on transfers specified in the Interim Final Rule, Section V. A
recipient may transfer funds to a government outside its boundaries (e.g., county transfers
to a neighboring county), provided that the recipient can document that its jurisdiction
receives a benefit proportionate to the amount contributed.

4.10. May recipients fund a project with both ARP funds and other sources of funding
(e.g., blending, braiding, or other pairing funding sources), including in conjunction
with financing provided through a debt issuance? [7/14]
Cost sharing or matching funds are not required under CSFRF/CLFRF. Funds may be
used in conjunction with other funding sources, provided that the costs are eligible costs
under each source program and are compliant with all other related statutory and
regulatory requirements and policies. The recipient must comply with applicable
reporting requirements for all sources of funds supporting the CSFRF/CLFRF projects,
and with any requirements and restrictions on the use of funds from the supplemental
funding sources and the CSFRF/CLFRF program. Specifically,
•

All funds provided under the CSFRF/CLFRF program must be used for projects,
investments, or services that are eligible under the CSFRF/CLFRF statute,
Treasury’s Interim Final Rule, and guidance. See 31 CFR 35.6-8; FAQ 4.6.
CSFRF/CLFRF funds may not be used to fund an activity that is not, in its
entirety, an eligible use under the CSFRF/CLFRF statute, Treasury’s Interim
Final Rule, and guidance. For example,
o CSFRF/CLFRF funds may be used in conjunction with other sources of
funds to make an investment in water infrastructure, which is eligible
under the CSLFRF statute, and Treasury’s Interim Final Rule.
o CSFRF/CLFRF funds could not be used to fund the entirety of a water
infrastructure project that was partially, although not entirely, an eligible
use under Treasury’s Interim Final Rule. However, the recipient could use
CSFRF/CLFRF funds only for a smaller component project that does
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constitute an eligible use, while using other funds for the remaining
portions of the larger planned water infrastructure project that do not
constitute an eligible use. In this case, the “project” under this program
would be only the eligible use component of the larger project.
•

In addition, because CSFRF/CLFRF funds must be obligated by December 31,
2024, and expended by December 31, 2026, recipients must be able to, at a
minimum, determine and report to Treasury on the amount of CSFRF/CLFRF
funds obligated and expended and when such funds were obligated and expended.

4.11. May Coronavirus State and Local Fiscal Recovery Funds be used to make loans or
other extensions of credit (“loans”), including loans to small businesses and loans to
finance necessary investments in water, sewer, and broadband infrastructure?
[7/14]
Yes. Coronavirus State and Local Fiscal Recovery Funds (“Funds”) may be used to
make loans, provided that the loan is an eligible use and the cost of the loan is tracked
and reported in accordance with the points below. See 31 CFR 35.6. For example, a
recipient may use Coronavirus State and Local Fiscal Recovery Funds to make loans to
small businesses. See 31 CFR 35.6(b)(6). In addition, a recipient may use Funds to
finance a necessary investment in water, sewer or broadband, as described in the Interim
Final Rule. See 31 CFR 35.6(e).
Funds must be used to cover “costs incurred” by the recipient between March 3, 2021,
and December 31, 2024, and Funds must be expended by December 31, 2026. See
Section III.D of the Interim Final Rule; 31 CFR 35.5. Accordingly, recipients must be
able to determine the amount of Funds used to make a loan.
•

For loans that mature or are forgiven on or before December 31, 2026, the recipient
must account for the use of funds on a cash flow basis, consistent with the approach
to loans taken in the Coronavirus Relief Fund.
o Recipients may use Fiscal Recovery Funds to fund the principal of the loan
and in that case must track repayment of principal and interest (i.e., “program
income,” as defined under 2 CFR 200).
o When the loan is made, recipients must report the principal of the loan as an
expense.
o Repayment of principal may be re-used only for eligible uses, and subject to
restrictions on timing of use of funds. Interest payments received prior to the
end of the period of performance will be considered an addition to the total
award and may be used for any purpose that is an eligible use of funds under
the statute and IFR. Recipients are not subject to restrictions under 2 CFR
200.307(e)(1) with respect to such payments.

•

For loans with maturities longer than December 31, 2026, the recipient may use
Fiscal Recovery Funds for only the projected cost of the loan. Recipients may
estimate the subsidy cost of the loan, which equals the expected cash flows associated
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with the loan discounted at the recipient’s cost of funding. A recipient’s cost of
funding can be determined based on the interest rates of securities with a similar
maturity to the cash flow being discounted that were either (i) recently issued by the
recipient or (ii) recently issued by a unit of state, local, or Tribal government similar
to the recipient. Recipients that have adopted the Current Expected Credit Loss
(CECL) standard may also treat the cost of the loan as equal to the CECL-based
expected credit losses over the life of the loan. Recipients may measure projected
losses either once, at the time the loan is extended, or annually over the covered
period.
Under either approach for measuring the amount of funds used to make loans with
maturities longer than December 31, 2026, recipients would not be subject to
restrictions under 2 CFR 200.307(e)(1) and need not separately track repayment of
principal or interest.
Any contribution of Fiscal Recovery Funds to a revolving loan fund must follow the
approach described above for loans with maturities longer than December 31, 2026. In
other words, a recipient could contribute Fiscal Recovery Funds to a revolving loan fund,
provided that the revolving loan fund makes loans that are eligible uses and the Fiscal
Recovery Funds contributed represent the projected cost of loans made over the life of
the revolving loan fund.
4.12. May funds be used for outreach to increase uptake of federal assistance like the
Child Tax Credit or federal programs like SNAP? [7/14]
Yes. Eligible uses to address negative economic impacts include work “to improve
efficacy of programs addressing negative economic impacts, including through use of
data analysis, targeted consumer outreach, improvements to data or technology
infrastructure, and impact evaluations.” See 31 CFR 35.6(b)(10). Of note, per the
CSFRF/CLFRF Reporting Guidance, allowable use of funds for evaluations may also
include other types of program evaluations focused on program improvement and
evidence building. In addition, recipients may use funds to facilitate access to health and
social services in populations and communities disproportionately impacted by the
COVID-19 pandemic, including benefits navigators or marketing efforts to increase
consumer uptake of federal tax credits, benefits, or assistance programs that respond to
negative economic impacts of the pandemic. See 31 CFR 35.6(b)(12).

5.
5.1.

Eligible Uses – Premium Pay
What criteria should recipients use in identifying essential workers to receive
premium pay?
Essential workers are those in critical infrastructure sectors who regularly perform inperson work, interact with others at work, or physically handle items handled by others.
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Critical infrastructure sectors include healthcare, education and childcare, transportation,
sanitation, grocery and food production, and public health and safety, among others, as
provided in the Interim Final Rule. Governments receiving Fiscal Recovery Funds have
the discretion to add additional sectors to this list, so long as the sectors are considered
critical to protect the health and well-being of residents.
The Interim Final Rule emphasizes the need for recipients to prioritize premium pay for
lower income workers. Premium pay that would increase a worker’s total pay above
150% of the greater of the state or county average annual wage requires specific
justification for how it responds to the needs of these workers.
5.2.

What criteria should recipients use in identifying third-party employers to receive
grants for the purpose of providing premium pay to essential workers?
Any third-party employers of essential workers are eligible. Third-party contractors who
employ essential workers in eligible sectors are also eligible for grants to provide
premium pay. Selection of third-party employers and contractors who receive grants is at
the discretion of recipients.
To ensure any grants respond to the needs of essential workers and are made in a fair and
transparent manner, the rule imposes some additional reporting requirements for grants to
third-party employers, including the public disclosure of grants provided.

5.3.

May recipients provide premium pay retroactively for work already performed?
Yes. Treasury encourages recipients to consider providing premium pay retroactively for
work performed during the pandemic, recognizing that many essential workers have not
yet received additional compensation for their service during the pandemic.

6. Eligible Uses – Water, Sewer, and Broadband Infrastructure
6.1.

What types of water and sewer projects are eligible uses of funds?
The Interim Final Rule generally aligns eligible uses of the Funds with the wide range of
types or categories of projects that would be eligible to receive financial assistance
through the Environmental Protection Agency’s Clean Water State Revolving Fund
(CWSRF) or Drinking Water State Revolving Fund (DWSRF).
Under the DWSRF, categories of eligible projects include: treatment, transmission and
distribution (including lead service line replacement), source rehabilitation and
decontamination, storage, consolidation, and new systems development.
Under the CWSRF, categories of eligible projects include: construction of publiclyowned treatment works, nonpoint source pollution management, national estuary
program projects, decentralized wastewater treatment systems, stormwater systems, water
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conservation, efficiency, and reuse measures, watershed pilot projects, energy efficiency
measures for publicly-owned treatment works, water reuse projects, security measures at
publicly-owned treatment works, and technical assistance to ensure compliance with the
Clean Water Act.
As mentioned in the Interim Final Rule, eligible projects under the DWSRF and CWSRF
support efforts to address climate change, as well as to meet cybersecurity needs to
protect water and sewer infrastructure. Given the lifelong impacts of lead exposure for
children, and the widespread nature of lead service lines, Treasury also encourages
recipients to consider projects to replace lead service lines.
6.2.

May construction on eligible water, sewer, or broadband infrastructure projects
continue past December 31, 2024, assuming funds have been obligated prior to that
date?
Yes. Treasury is interpreting the requirement that costs be incurred by December 31,
2024 to only require that recipients have obligated the funds by such date. The period of
performance will run until December 31, 2026, which will provide recipients a
reasonable amount of time to complete projects funded with Fiscal Recovery Funds.

6.3.

May recipients use funds as a non-federal match for the Clean Water State
Revolving Fund (CWSRF) or Drinking Water State Revolving Fund (DWSRF)?
Recipients may not use funds as a state match for the CWSRF and DWSRF due to
prohibitions in utilizing federal funds as a state match in the authorizing statutes and
regulations of the CWSRF and DWSRF.

6.4.

Does the National Environmental Policy Act (NEPA) apply to eligible infrastructure
projects?
NEPA does not apply to Treasury’s administration of the Funds. Projects supported with
payments from the Funds may still be subject to NEPA review if they are also funded by
other federal financial assistance programs.

6.5.

What types of broadband projects are eligible?
The Interim Final Rule requires eligible projects to reliably deliver minimum speeds of
100 Mbps download and 100 Mbps upload. In cases where it is impracticable due to
geography, topography, or financial cost to meet those standards, projects must reliably
deliver at least 100 Mbps download speed, at least 20 Mbps upload speed, and be
scalable to a minimum of 100 Mbps download speed and 100 Mbps upload speed.
Projects must also be designed to serve unserved or underserved households and
businesses, defined as those that are not currently served by a wireline connection that
reliably delivers at least 25 Mbps download speed and 3 Mbps of upload speed.
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6.6.

For broadband investments, may recipients use funds for related programs such as
cybersecurity or digital literacy training?
Yes. Recipients may use funds to provide assistance to households facing negative
economic impacts due to Covid-19, including digital literacy training and other programs
that promote access to the Internet. Recipients may also use funds for modernization of
cybersecurity, including hardware, software, and protection of critical infrastructure, as
part of provision of government services up to the amount of revenue lost due to the
public health emergency.

6.7.

How do I know if a water, sewer, or broadband project is an eligible use of funds?
Do I need pre-approval? [6/8]
Recipients do not need approval from Treasury to determine whether an investment in a
water, sewer, or broadband project is eligible under CSFRF/CLFRF. Each recipient
should review the Interim Final Rule (IFR), along with the preamble to the Interim Final
Rule, in order to make its own assessment of whether its intended project meets the
eligibility criteria in the IFR. A recipient that makes its own determination that a project
meets the eligibility criteria as outlined in the IFR may pursue the project as a
CSFRF/CLFRF project without pre-approval from Treasury. Local government
recipients similarly do not need state approval to determine that a project is eligible under
CSFRF/CLFRF. However, recipients should be cognizant of other federal or state laws
or regulations that may apply to construction projects independent of CSFRF/CLFRF
funding conditions and that may require pre-approval.
For water and sewer projects, the IFR refers to the EPA Drinking Water and Clean Water
State Revolving Funds (SRFs) for the categories of projects and activities that are eligible
for funding. Recipients should look at the relevant federal statutes, regulations, and
guidance issued by the EPA to determine whether a water or sewer project is eligible. Of
note, the IFR does not incorporate any other requirements contained in the federal
statutes governing the SRFs or any conditions or requirements that individual states may
place on their use of SRFs.

6.8.

For broadband infrastructure investments, what does the requirement that
infrastructure “be designed to” provide service to unserved or underserved
households and businesses mean? [6/17]
Designing infrastructure investments to provide service to unserved or underserved
households or businesses means prioritizing deployment of infrastructure that will bring
service to households or businesses that are not currently serviced by a wireline
connection that reliably delivers at least 25 Mbps download speed and 3 Mbps of upload
speed. To meet this requirement, states and localities should use funds to deploy
broadband infrastructure projects whose objective is to provide service to unserved or
underserved households or businesses. These unserved or underserved households or
businesses do not need to be the only ones in the service area funded by the project.
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6.9.

For broadband infrastructure to provide service to “unserved or underserved
households or businesses,” must every house or business in the service area be
unserved or underserved? [6/17]
No. It suffices that an objective of the project is to provide service to unserved or
underserved households or businesses. Doing so may involve a holistic approach that
provides service to a wider area in order, for example, to make the ongoing service of
unserved or underserved households or businesses within the service area economical.
Unserved or underserved households or businesses need not be the only households or
businesses in the service area receiving funds.

6.10. May recipients use payments from the Funds for “middle mile” broadband
projects? [6/17]
Yes. Under the Interim Final Rule, recipients may use payments from the Funds for
“middle-mile projects,” but Treasury encourages recipients to focus on projects that will
achieve last-mile connections—whether by focusing on funding last-mile projects or by
ensuring that funded middle-mile projects have potential or partnered last-mile networks
that could or would leverage the middle-mile network.
6.11. For broadband infrastructure investments, what does the requirement to “reliably”
meet or exceed a broadband speed threshold mean? [6/17]
In the Interim Final Rule, the term “reliably” is used in two places: to identify areas that
are eligible to be the subject of broadband infrastructure investments and to identify
expectations for acceptable service levels for broadband investments funded by the
Coronavirus State and Local Fiscal Recovery Funds. In particular:
•

The IFR defines “unserved or underserved households or businesses” to mean one
or more households or businesses that are not currently served by a wireline
connection that reliably delivers at least 25 Mbps download speeds and 3 Mbps of
upload speeds.

•

The IFR provides that a recipient may use Coronavirus State and Local Fiscal
Recovery Funds to make investments in broadband infrastructure that are
designed to provide service to unserved or underserved households or businesses
and that are designed to, upon completion: (i) reliably meet or exceed
symmetrical 100 Mbps download speed and upload speeds; or (ii) in limited
cases, reliably meet or exceed 100 Mbps download speed and between 20 Mbps
and 100 Mbps upload speed and be scalable to a minimum of 100 Mbps download
and upload speeds.

The use of “reliably” in the IFR provides recipients with significant discretion to assess
whether the households and businesses in the area to be served by a project have access
to wireline broadband service that can actually and consistently meet the specified
thresholds of at least 25Mbps/3Mbps—i.e., to consider the actual experience of current
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wireline broadband customers that subscribe to services at or above the 25 Mbps/3 Mbps
threshold. Whether there is a provider serving the area that advertises or otherwise
claims to offer speeds that meet the 25 Mbps download and 3 Mbps upload speed
thresholds is not dispositive.
When making these assessments, recipients may choose to consider any available data,
including but not limited to documentation of existing service performance, federal
and/or state-collected broadband data, user speed test results, interviews with residents
and business owners, and any other information they deem relevant. In evaluating such
data, recipients may take into account a variety of factors, including whether users
actually receive service at or above the speed thresholds at all hours of the day, whether
factors other than speed such as latency or jitter, or deterioration of the existing
connections make the user experience unreliable, and whether the existing service is
being delivered by legacy technologies, such as copper telephone lines (typically using
Digital Subscriber Line technology) or early versions of cable system technology
(DOCSIS 2.0 or earlier).
The IFR also provides recipients with significant discretion as to how they will assess
whether the project itself has been designed to provide households and businesses with
broadband services that meet, or even exceed, the speed thresholds provided in the rule.
6.12. May recipients use Funds for pre-project development for eligible water, sewer, and
broadband projects? [6/23]
Yes. To determine whether Funds can be used on pre-project development for an eligible
water or sewer project, recipients should consult whether the pre-project development use
or cost is eligible under the Drinking Water and Clean Water State Revolving Funds
(CWSRF and DWSRF, respectively). Generally, the CWSRF and DWSRF often allow
for pre-project development costs that are tied to an eligible project, as well as those that
are reasonably expected to lead to a project. For example, the DWSRF allows for
planning and evaluations uses, as well as numerous pre-project development costs,
including costs associated with obtaining project authorization, planning and design, and
project start-up like training and warranty for equipment. Likewise, the CWSRF allows
for broad pre-project development, including planning and assessment activities, such as
cost and effectiveness analyses, water/energy audits and conservation plans, and capital
improvement plans.
Similarly, pre-project development uses and costs for broadband projects should be tied
to an eligible broadband project or reasonably expected to lead to such a project. For
example, pre-project costs associated with planning and engineering for an eligible
broadband infrastructure build-out is considered an eligible use of funds, as well as
technical assistance and evaluations that would reasonably be expected to lead to
commencement of an eligible project (e.g., broadband mapping for the purposes of
finding an eligible area for investment).

31

AS OF JULY 14, 2021

All funds must be obligated within the statutory period between March 3, 2021 and
December 31, 2024, and expended to cover such obligations by December 31, 2026.
6.13. May State and Local Fiscal Recovery Funds be used to support energy or
electrification infrastructure that would be used to power new water treatment
plants and wastewater systems? [7/14]
The EPA’s Overview of Clean Water State Revolving Fund Eligibilities describes
eligible energy-related projects. This includes a “[p]ro rata share of capital costs of
offsite clean energy facilities that provide power to a treatment works.” Thus, State and
Local Fiscal Recovery Funds may be used to finance the generation and delivery of clean
power to a wastewater system or a water treatment plant on a pro-rata basis. If the
wastewater system or water treatment plant is the sole user of the clean energy, the full
cost would be considered an eligible use of funds. If the clean energy provider provides
power to other entities, only the proportionate share used by the water treatment plant or
wastewater system would be an eligible use of State and Local Fiscal Recovery Funds.
6.14. How should states and local governments assess whether a stormwater management
project, such as a culvert replacement, is an eligible project for State and Local
Fiscal Recovery Funds? [7/14]
FAQ 6.7 describes the overall approach that recipients may take to evaluate the eligibility
of water or sewer projects. For stormwater management projects specifically, as noted in
the EPA’s Overview of Clean Water State Revolving Fund Eligibilities, “Stormwater
projects must have a water quality benefit.” Thus, to be eligible under CSFRF/CLFRF,
stormwater management projects should be designed to incorporate water quality benefits
consistent with the goals of the Clean Water Act. Summary of the Clean Water Act.
6.15. May recipients use Funds for road repairs and upgrades that occur in connection
with an eligible water or sewer project? [7/14]
Yes, recipients may use State and Local Fiscal Recovery Funds for road repairs and
upgrades directly related to an eligible water or sewer project. For example, a recipient
could use Funds to repair or re-pave a road following eligible sewer repair work beneath
it. However, use of Funds for general infrastructure projects is subject to the limitations
described in FAQ 4.2. Water and sewer infrastructure projects are often a single
component of a broader transportation infrastructure project, for example, the
implementation of stormwater infrastructure to meet Clean Water Act established water
quality standards. In this example, the components of the infrastructure project that
interact directly with the stormwater infrastructure project may be funded by Fiscal
Recovery Funds.
6.16. May Funds be used to build or upgrade broadband connections to schools or
libraries? [7/14]
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As outlined in the IFR, recipients may use Fiscal Recovery Funds to invest in broadband
infrastructure that, wherever it is practicable to do so, is designed to deliver service that
reliably meets or exceeds symmetrical upload and download speeds of 100 Mbps to
households or businesses that are not currently serviced by a wireline connection that
reliably delivers at least 25 Mbps download speed and 3 Mbps of upload speed. Treasury
interprets “businesses” in this context broadly to include non-residential users of
broadband, including private businesses and institutions that serve the public, such as
schools, libraries, healthcare facilities, and public safety organizations.
6.17. Are eligible infrastructure projects subject to the Davis-Bacon Act? [7/14]
The Davis-Bacon Act requirements (prevailing wage rates) do not apply to projects
funded solely with award funds from the CSFRF/CLFRF program, except for
CSFRF/CLFRF-funded construction projects undertaken by the District of Columbia.
The Davis-Bacon Act specifically applies to the District of Columbia when it uses federal
funds (CSFRF/CLFRF funds or otherwise) to enter into contracts over $2,000 for the
construction, alteration, or repair (including painting and decorating) of public buildings
or public works. Recipients may be otherwise subject to the requirements of the DavisBacon Act, when CSFRF/CLFRF award funds are used on a construction project in
conjunction with funds from another federal program that requires enforcement of the
Davis-Bacon Act. Additionally, corollary state prevailing-wage-in-construction laws
(commonly known as “baby Davis-Bacon Acts”) may apply to projects. Please refer to
FAQ 4.10 concerning projects funded with both CSFRF/CLFRF funds and other sources
of funding.
Treasury has indicated in its Interim Final Rule that it is important that necessary
investments in water, sewer, or broadband infrastructure be carried out in ways that
produce high-quality infrastructure, avert disruptive and costly delays, and promote
efficiency. Treasury encourages recipients to ensure that water, sewer, and broadband
projects use strong labor standards, including project labor agreements and community
benefits agreements that offer wages at or above the prevailing rate and include local hire
provisions, not only to promote effective and efficient delivery of high-quality
infrastructure projects, but also to support the economic recovery through strong
employment opportunities for workers. Using these practices in construction projects
may help to ensure a reliable supply of skilled labor that would minimize disruptions,
such as those associated with labor disputes or workplace injuries.
Treasury has also indicated in its reporting guidance that recipients will need to provide
documentation of wages and labor standards for infrastructure projects over $10 million,
and that that these requirements can be met with certifications that the project is in
compliance with the Davis-Bacon Act (or related state laws, commonly known as “baby
Davis-Bacon Acts”) and subject to a project labor agreement. Please refer to the
Reporting and Compliance Guidance, page 21, for more detailed information on the
reporting requirement.
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7. Non-Entitlement Units (NEUs)
Answers to frequently asked questions on distribution of funds to NEUs can be found in
this FAQ supplement, which is regularly updated.

8. Ineligible Uses
8.1.

What is meant by a pension “deposit”? Can governments use funds for routine
pension contributions for employees whose payroll and covered benefits are eligible
expenses?
Treasury interprets “deposit” in this context to refer to an extraordinary payment into a
pension fund for the purpose of reducing an accrued, unfunded liability. More
specifically, the interim final rule does not permit this assistance to be used to make a
payment into a pension fund if both: (1) the payment reduces a liability incurred prior to
the start of the COVID-19 public health emergency, and (2) the payment occurs outside
the recipient’s regular timing for making such payments.
Under this interpretation, a “deposit” is distinct from a “payroll contribution,” which
occurs when employers make payments into pension funds on regular intervals, with
contribution amounts based on a pre-determined percentage of employees’ wages and
salaries. In general, if an employee’s wages and salaries are an eligible use of Fiscal
Recovery Funds, recipients may treat the employee’s covered benefits as an eligible use
of Fiscal Recovery Funds.

8.2.

May recipients use Fiscal Recovery Funds to fund Other Post-Employment Benefits
(OPEB)? [6/8]
OPEB refers to benefits other than pensions (see, e.g., Governmental Accounting
Standards Board, “Other Post-Employment Benefits”). Treasury has determined that
Sections 602(c)(2)(B) and 603(c)(2), which refer only to pensions, do not prohibit
CSFRF/CLFRF recipients from funding OPEB. Recipients of either the CSFRF/CLFRF
may use funds for eligible uses, and a recipient seeking to use CSFRF/CLFRF funds for
OPEB contributions would need to justify those contributions under one of the four
eligible use categories.

9. Reporting
On June 17, 2021, Treasury released Guidance on Recipient Compliance and Reporting
Responsibilities for the Coronavirus State and Local Fiscal Recovery Funds. Recipients should
consult this guidance for additional detail and clarification on recipients’ compliance and
reporting responsibilities. A users’ guide will be provided with additional information on how
and where to submit required reports.
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9.1.

What records must be kept by governments receiving funds?
Financial records and supporting documents related to the award must be retained for a
period of five years after all funds have been expended or returned to Treasury,
whichever is later. This includes those which demonstrate the award funds were used for
eligible purposes in accordance with the ARPA, Treasury’s regulations implementing
those sections, and Treasury’s guidance on eligible uses of funds.

9.2.

What reporting will be required, and when will the first report be due?
Recipients will be required to submit an interim report, quarterly project and expenditure
reports, and annual Recovery Plan Performance Reports as specified below, regarding
their utilization of Coronavirus State and Local Fiscal Recovery Funds.
Interim reports: States (defined to include the District of Columbia), territories,
metropolitan cities, counties, and Tribal governments will be required to submit one
interim report. The interim report will include a recipient’s expenditures by category at
the summary level and for states, information related to distributions to non-entitlement
units of local government must also be included in the interim report. The interim report
will cover activity from the date of award to July 31, 2021 and must be submitted to
Treasury by August 31, 2021. Non-entitlement units of local government are not required
to submit an interim report.
Quarterly Project and Expenditure reports: State (defined to include the District of
Columbia), territorial, metropolitan city, county, and Tribal governments will be required
to submit quarterly project and expenditure reports. This report will include financial
data, information on contracts and subawards over $50,000, types of projects funded, and
other information regarding a recipient’s utilization of award funds. Reports will be
required quarterly with the exception of non-entitlement units, which will report
annually. An interim report is due on August 31, 2021. The reports will include the
same general data as those submitted by recipients of the Coronavirus Relief Fund, with
some modifications to expenditure categories and the addition of data elements related to
specific eligible uses. The initial quarterly Project and Expenditure report will cover two
calendar quarters from the date of award to September 30, 2021 and must be submitted to
Treasury by October 31, 2021. The subsequent quarterly reports will cover one calendar
quarter and must be submitted to Treasury within 30 days after the end of each calendar
quarter.
Non-entitlement units of local government will be required to submit the project and
expenditure report annually. The initial annual Project and Expenditure report for nonentitlement units of local government will cover activity from the date of award to
September 30, 2021 and must be submitted to Treasury by October 31, 2021. The
subsequent annual reports must be submitted to Treasury by October 31 each year.
Recovery Plan Performance Reports: States (defined to include the District of Columbia),
territories, metropolitan cities, and counties with a population that exceeds 250,000
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residents will also be required to submit an annual Recovery Plan Performance Report to
Treasury. This report will include descriptions of the projects funded and information on
the performance indicators and objectives of each award, helping local residents
understand how their governments are using the substantial resources provided by
Coronavirus State and Local Fiscal Recovery Funds program. The initial Recovery Plan
Performance Report will cover activity from date of award to July 31, 2021 and must be
submitted to Treasury by August 31, 2021. Thereafter, the Recovery Plan Performance
Reports will cover a 12-month period and recipients will be required to submit the report
to Treasury within 30 days after the end of the 12-month period. The second Recovery
Plan Performance Report will cover the period from July 1, 2021 to June 30, 2022 and
must be submitted to Treasury by July 31, 2022. Each annual Recovery Plan
Performance Report must be posted on the public-facing website of the recipient. Local
governments with fewer than 250,000 residents, Tribal governments, and non-entitlement
units of local government are not required to develop a Recovery Plan Performance
Report.
Please see the Guidance on Recipient Compliance and Reporting Responsibilities for
more information.
9.3.

What provisions of the Uniform Guidance for grants apply to these funds? Will the
Single Audit requirements apply?
Most of the provisions of the Uniform Guidance (2 CFR Part 200) apply to this program,
including the Cost Principles and Single Audit Act requirements. Recipients should refer
to the Assistance Listing for detail on the specific provisions of the Uniform Guidance
that do not apply to this program. The Assistance Listing will be available on
beta.SAM.gov.

9.4.

Once a recipient has identified a reduction in revenue, how will Treasury track use
of funds for the provision of government services? [6/8]
The ARPA establishes four categories of eligible uses and further restrictions on the use
of funds to ensure that Fiscal Recovery Funds are used within the four eligible use
categories. The Interim Final Rule implements these restrictions, including the scope of
the eligible use categories and further restrictions on tax cuts and deposits into
pensions. Reporting requirements will align with this structure.
Consistent with the broad latitude provided to recipients to use funds for government
services to the extent of the reduction in revenue, recipients will be required to submit a
description of services provided. As discussed in IFR, these services can include a broad
range of services but may not be used directly for pension deposits, contributions to
reserve funds, or debt service. Recipients may use sources of funding other than Fiscal
Recovery Funds to make deposits to pension funds, contribute to reserve funds, and pay
debt service, including during the period of performance for the Fiscal Recovery Fund
award.
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For recipients using Fiscal Recovery Funds to provide government services to the extent
of reduction in revenue, the description of government services reported to Treasury may
be narrative or in another form, and recipients are encouraged to report based on their
existing budget processes and to minimize administrative burden. For example, a
recipient with $100 in revenue replacement funds available could indicate that $50 were
used for personnel costs and $50 were used for pay-go building of sidewalk
infrastructure.
In addition to describing the government services provided to the extent of reduction in
revenue, all recipients will also be required to indicate that Fiscal Recovery Funds are not
used directly to make a deposit in a pension fund. Further, recipients subject to the tax
offset provision will be required to provide information necessary to implement the
Interim Final Rule, as described in the Interim Final Rule. Treasury does not anticipate
requiring other types of reporting or recordkeeping on spending in pensions, debt service,
or contributions to reserve funds.
These requirements are further detailed in the guidance on reporting requirements for the
Fiscal Recovery Funds available here.
9.5.

What is the Assistance Listing and Catalog of Federal Domestic Assistance (CFDA)
number for the program? [6/8]
The Assistance Listing for the Coronavirus State and Local Fiscal Recovery Funds
(CSLFRF) was published May 28, 2021 on SAM.gov. This includes the final CFDA
Number for the program, 21.027.
The assistance listing includes helpful information including program purpose, statutory
authority, eligibility requirements, and compliance requirements for recipients. The
CFDA number is the unique 5-digit code for each type of federal assistance, and can be
used to search for program information, including funding opportunities, spending on
usaspending.gov, or audit results through the Federal Audit Clearinghouse.
To expedite payments and meet statutory timelines, Treasury issued initial payments
under an existing CFDA number. If you have already received funds or captured the
initial CFDA number in your records, please update your systems and reporting to reflect
the final CFDA number 21.027. Recipients must use the final CFDA number for all
financial accounting, audits, subawards, and associated program reporting
requirements.
To ensure public trust, Treasury expects all recipients to serve as strong stewards of these
funds. This includes ensuring funds are used for intended purposes and recipients have in
place effective financial management, internal controls, and reporting for transparency
and accountability.
Please see Treasury’s Interim Final Rule and the Guidance on Recipient Compliance and
Reporting Responsibilities for more information.
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10. Miscellaneous
10.1. May governments retain assets purchased with Fiscal Recovery Funds? If so, what
rules apply to the proceeds of disposition or sale of such assets?
Yes, if the purchase of the asset was consistent with the limitations on the eligible use of
funds. If such assets are disposed of prior to December 31, 2024, the proceeds would be
subject to the restrictions on the eligible use of payments.
10.2. Can recipients use funds for administrative purposes?
Recipients may use funds to cover the portion of payroll and benefits of employees
corresponding to time spent on administrative work necessary due to the COVID–19
public health emergency and its negative economic impacts. This includes, but is not
limited to, costs related to disbursing payments of Fiscal Recovery Funds and managing
new grant programs established using Fiscal Recovery Funds.
10.3. Are recipients required to remit interest earned on CSFRF/CLFRF payments made
by Treasury? [5/27, updated 7/14]
No. CSFRF/CLFRF payments made by Treasury to states, territories, and the District of
Columbia are not subject to the requirement of the Cash Management Improvement Act
and Treasury’s implementing regulations at 31 CFR part 205 to remit interest to
Treasury. CSFRF/CLFRF payments made by Treasury to local governments and Tribes
are not subject to the requirement of 2 CFR 200.305(b)(8)–(9) to maintain balances in an
interest-bearing account and remit payments to Treasury. Moreover, interest earned on
CSFRF/CLFRF payments is not subject to program restrictions. Finally, States may
retain interest on payments made by Treasury to the State for distribution to NEUs that is
earned before funds are distributed to NEUs, provided that the State adheres to the
statutory requirements and Treasury’s guidance regarding the distribution of funds to
NEUs. Such interest is also not subject to program restrictions.
Among other things, States and other recipients may use earned income to defray the
administrative expenses of the program, including with respect to NEUs.
10.4. Is there a deadline to apply for funds? [5/27]
The Interim Final Rule requires that costs be incurred by December 31, 2024. Direct
recipients are encouraged to apply as soon as possible. For direct recipients other than
Tribal governments, there is not a specific application deadline.
Tribal governments do have deadlines to complete the application process and should
visit www.treasury.gov/SLFRPTribal for guidance on applicable deadlines.
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Non-entitlement units of local government should contact their state government for
information on applicable deadlines.
10.5. May recipients use funds to cover the costs of consultants to assist with managing
and administering the funds? [6/8]
Yes. Recipients may use funds for administering the CSFRF/CLFRF program, including
costs of consultants to support effective management and oversight, including
consultation for ensuring compliance with legal, regulatory, and other requirements.

11. Operations
11.1. How do I know if my entity is eligible?
The Coronavirus State and Local Fiscal Recovery Funds American Rescue Plan Act of
2021 set forth the jurisdictions eligible to receive funds under the program, which are:
• States and the District of Columbia
• Territories
• Tribal governments
• Counties
• Metropolitan cities (typically, but not always, those with populations over 50,000)
• Non-entitlement units of local government, or smaller local governments
(typically, but not always, those with populations under 50,000)
11.2. How does an eligible entity request payment?
Eligible entities (other than non-entitlement units) must submit their information to the
Treasury Submission Portal. Please visit the Coronavirus State and Local Fiscal
Recovery Fund website for more information on the submission process.
11.3. I cannot log into the Treasury Submission Portal or am having trouble navigating
it. Who can help me?
If you have questions about the Treasury Submission Portal or for technical support,
please email covidreliefitsupport@treasury.gov.
11.4. What do I need to do to receive my payment?
All eligible payees are required to have a DUNS Number previously issued by Dun &
Bradstreet (https://www.dnb.com/).
All eligible payees are also required to have an active registration with the System for
Award Management (SAM) (https://www.sam.gov).
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And eligible payees must have a bank account enabled for Automated Clearing House
(ACH) direct deposit. Payees with a Wire account are encouraged to provide that
information as well.
More information on these and all program pre-submission requirements can be found on
the Coronavirus State and Local Fiscal Recovery Fund website.
11.5. Why is Treasury employing id.me for the Treasury Submission Portal?
ID.me is a trusted technology partner to multiple government agencies and healthcare
providers. It provides secure digital identity verification to those government agencies
and healthcare providers to make sure you're you – and not someone pretending to be you
– when you request access to online services. All personally identifiable information
provided to ID.me is encrypted and disclosed only with the express consent of the user.
Please refer to ID.me Contact Support for assistance with your ID.me account. Their
support website is https://help.id.me.
11.6. Why is an entity not on the list of eligible entities in Treasury Submission Portal?
The ARPA statute lays out which governments are eligible for payments. The list of
entities within the Treasury Submission Portal includes entities eligible to receive a direct
payment of funds from Treasury, which include states (defined to include the District of
Columbia), territories, Tribal governments, counties, and metropolitan cities.
Eligible non-entitlement units of local government will receive a distribution of funds
from their respective state government and should not submit information to the Treasury
Submission Portal.
If you believe an entity has been mistakenly left off the eligible entity list, please email
SLFRP@treasury.gov.
11.7. What is an Authorized Representative?
An Authorized Representative is an individual with legal authority to bind the
government entity (e.g., the Chief Executive Officer of the government entity). An
Authorized Representative must sign the Acceptance of Award terms for it to be valid.
11.8. How does a Tribal government determine their allocation?
Tribal governments will receive information about their allocation when the submission
to the Treasury Submission Portal is confirmed to be complete and accurate.
11.9. How do I know the status of my request for funds (submission)?
Entities can check the status of their submission at any time by logging into Treasury
Submission Portal.
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11.10. My Treasury Submission Portal submission requires additional
information/correction. What is the process for that?
If your Authorized Representative has not yet signed the award terms, you can edit your
submission with in the into Treasury Submission Portal. If your Authorized
Representative has signed the award terms, please email SLFRP@treasury.gov to request
assistance with updating your information.
11.11. My request for funds was denied. How do I find out why it was denied or appeal the
decision?
Please check to ensure that no one else from your entity has applied, causing a duplicate
submission. Please also review the list of all eligible entities on the Coronavirus State
and Local Fiscal Recovery Fund website.
If you still have questions regarding your submission, please email
SLFRP@treasury.gov.
11.12. When will entities get their money?
Before Treasury is able to execute a payment, a representative of an eligible government
must submit the government’s information for verification through the Treasury
Submission Portal. The verification process takes approximately four business days. If
any errors are identified, the designated point of contact for the government will be
contacted via email to correct the information before the payment can proceed. Once
verification is complete, the designated point of contact of the eligible government will
receive an email notifying them that their submission has been verified. Payments are
generally scheduled for the next business day after this verification email, though funds
may not be available immediately due to processing time of their financial institution.
11.13. How does a local government entity provide Treasury with a notice of transfer of
funds to its State?
For more information on how to provide Treasury with notice of transfer to a state, please
email SLRedirectFunds@treasury.gov.
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AS OF JULY 14, 2021
Appendix: Interim Final Rule Definition of General Revenue Within the Census Bureau Classification Structure of Revenue
Revenue

Liquor Store
Revenue

General Revenue
Intergovernmental
Revenue
From the
Federal
Government

From the
State
Government

General Revenue from
Own Sources
From Local
Governments

Current
Charges

Examples. Revenues From:
-Airports
-Education Institutions (K-12 or
Higher Ed)
-Highways or Tolls
-Public Hospitals
-Public Housing
-Natural Resources
-Parking Facilities
-Parks and Recreation
-Ports
-Sewer or Solid Waste Systems

Revenue is Net of Refunds and Other Correcting Transactions, and Excludes:
-Intragovernmental transfers
-Proceeds from issuance of debt
-Proceeds from the sale of investments
-Proceeds from agency or private trust transactions

Social Insurance Trust
Revenue

Utility Revenue

Specifically includes revenues from electric power systems,
gas power systems, public mass transit systems, and water
supply systems.

Tax
Revenue

Miscellanous
General Revenue

Examples. Revenues From:
-Alcoholic Beverage License or Sales Taxes
-Amusements License or Sales Taxes
-Corporate Income Taxes
-Corporate License Taxes
-Death and Gift Taxes
-Documentary and Stock Transfer Taxes
-General Sales and Gross Receipts Taxes
-Individual Income Taxes
-Insurance Premium Sales Taxes
-Hunting and Fishing License Taxes
-Motor Fuels Sales Taxes
-Motor Vehicle License Taxes
-Motor Vehicle Operations License Taxes
-Occupation and Business License Taxes
-Pari-mutuels Sales Taxes
-Property Taxes
-Public Utilities License or Sales Taxes
-Severance Taxes
-Tobacco Products Sales Taxes

Examples. Revenues From:
-Dividends or Interest
Earnings
-Donations from Private
Sources
-Fines and Forfeits
-Lottery
-Rents
-Royalties
-Sale of Property
-Special Assessments

Examples. Revenues From:
Public Employee Retirement Systems
Unemployment Compensation Systems
Workers' Compensation Systems
Other State or Local Social Insurance Programs

Legend
Included in the Interim Final Rule Definition of General Revenue
Excluded from the Interim Final Rule Definition of General Revenue

Source: U.S. Bureau of the Census Government Finance and Employment Classification Manual, 2006; Annual Survey of State and Local Government Finances
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Tribal Enterprise Revenue*
*While Tribal Enterprise Revenue is not
within the scope of the Census Bureau’s
Annual Survey of State and Local
Government Finances, Tribal governments
may include enterprise revenue in calculating
revenue loss under the Interim Final Rule.

EXECUTIVE COMMITTEE MEETING

Thursday, July 29, 2021

Agenda Item #5

Legal Update

Summary:

The U.S. Supreme Court, Ninth Circuit Court of Appeals, and Arizona
Supreme Court have issued several decisions in recent months that
impact cities and towns. On April 29, 2021, the League also received
one amicus request in a case that involves the Cochise County Board of
Supervisors. In the next coming weeks, the League expects to receive
another amicus request from the City of Flagstaff in a case that involves
a challenge to its water capacity fees.

Responsible Person:

Nancy Davidson, General Counsel

Attachments:

Case Law Update
(Any confidential material to be discussed during the executive session
will be emailed to the city/town attorney of each committee member on
or before July 28, 2021.)

Note: If necessary, the Executive Committee may vote to convene in executive session for the
purpose of obtaining legal advice from the League attorney pursuant to A.R.S. § 38431.03(A)(3).

DATE:

July 29, 2021

TO:

Members of the Executive Committee

FROM:

Nancy L. Davidson, General Counsel

SUBJECT:

Case Law Update

Immunity: Mesnard v. Campagnolo in & for County of Maricopa, CV-20-0209-PR, 2021 WL
2678473 (Ariz. June 30, 2021).
A former Arizona legislator sued the Speaker of the House who introduced a bill to expel him
from House of Representatives, asserting claims for defamation and conspiracy to commit
defamation based on an investigative report relating to sexual harassment allegations and a
news release regarding expulsion. The issue before the Arizona Supreme Court was whether
the trial court correctly denied the Speaker’s motion to dismiss under the legislative immunity
doctrine. The Arizona Supreme Court held that the Speaker is immune as a matter of law for
allegedly defaming the former legislator in the investigatory report because his preparation of
investigative report was a legislative function. The Court further held that, on the record, the
Speaker was not immune for allegedly defaming the former legislator in the news release. The
Court remanded the case to the trial court with directions to dismiss the defamation claims
regarding the report and to proceed with the claims regarding the news release, subject to any
evidence that the Speaker was authorized to issue the release as speaker and that exercising
such authority constituted a legislative function subject to absolute immunity.
Elections law: Clayton v. West, CV-20-0249-AP/EL, 2021 WL 2584923 (Ariz. June 24, 2021).
A resident brought action seeking declaratory and injunctive relief to prevent an independent
presidential candidate and his presidential electors from appearing on the general election ballot
for president. The superior court granted the resident's application for temporary and
permanent injunction. The Arizona Supreme Court affirmed, holding that: (1) when nominating
an independent candidate for president, the term “public office” in A.R.S. § 16-341(A) (which
authorizes any qualified elector who is not a registered member of a recognized political party to
be nominated as a candidate for public office by petition rather than by primary election or by
party committee) is the office of presidential elector; and (2) the failure of the candidate's
electors to file the required statement of interest rendered invalid the signatures on the
nomination petition, and thus, candidate was not qualified for placement on the general election
ballot for president.
Elections law: Brnovich v. Democratic National Committee, 594 U.S. ___ (2021).
This involved a lawsuit under section 2 of the Voting Rights Act of 1965, 52 U.S.C. 10301 (VRA),
challenging Arizona’s refusal to count ballots cast in the wrong precinct and its ballot-collection
restriction (HB2023). As background, Arizona voters may cast their ballots on election day in
person at a traditional precinct or a “voting center” in their county of residence, may cast an
“early ballot” by mail, or may vote in person at an early voting location in each county. Arizonans

who vote in person on election day in a county that uses the precinct system must vote in the
precinct to which they are assigned based on their address; if a voter votes in the wrong
precinct, the vote is not counted. For Arizonans who vote early by mail, Arizona HB 2023 makes
it a crime for any person other than a postal worker, an election official, or a voter’s caregiver,
family member, or household member to knowingly collect an early ballot.
The Ninth Circuit invalidated both restrictions. The U.S. Supreme Court reversed, characterizing
Arizona's restrictions as “generally applicable time, place, or manner” voting rules and declining
to apply the disparate-impact model to displace “the totality of circumstances.” The Court also
rejected a “least-restrictive means” analysis as having “the potential to invalidate just about any
voting rule.” The core of section 2(b) of the VRA is “equally open” voting. Any circumstance that
bears on whether voting is equally open and affords equal “opportunity” may be considered.
Voting necessarily requires some effort and compliance with rules. Having to identify one’s
polling place and travel there to vote does not exceed the “usual burdens of voting.” A rule’s
impact on members of different racial or ethnic groups is important but the existence of some
disparity does not necessarily mean that a system is not equally open. A procedure that
apparently works for 98% or more of voters to whom it applies, minority and non-minority alike,
is unlikely to render a system unequally open. The degree to which a voting rule departs from
standard practices is relevant. The policy of not counting out-of-precinct ballots is widespread.
The strength of the state interests served by a challenged rule is important. Precinct-based
voting helps to distribute voters more evenly, can put polling places closer to voter residences,
and helps to ensure that each voter receives a ballot that lists only the relevant candidates and
public questions. Courts must consider the state’s entire system of voting; a burden associated
with one voting option must be evaluated in the context of the other available means.
The U.S. Supreme Court also held that Arizona’s ballot-collection restriction (HB2023) did not
violate section 2 of the VRA. Arizonans can submit early ballots in several ways. Even if the
plaintiffs could demonstrate a disparate burden, Arizona’s “compelling interest in preserving the
integrity of its election procedures” would suffice under section 2 of the VRA. Third-party ballot
collection can lead to pressure and intimidation and a state may take action to prevent election
fraud without waiting for it to occur within its own borders.
https://www.supremecourt.gov/opinions/20pdf/19-1257_g204.pdf
First Amendment: Fulton v. Philadelphia, No. 19–123, slip opinion (June 17, 2021).
The U.S. Supreme Court held unanimously that a city violated the First Amendment when it
refused to contract with Catholic Social Service (CSS) to certify foster care families because CSS
refuses to work with same-sex couples. As background, the city in this case enters into standard
annual contracts with local agencies to place children with foster families. One of the
responsibilities of the agencies is to certify prospective foster families under the statutory
criteria. Because CSS believes that certification of prospective foster families is an endorsement
of familial relationships, it will not certify unmarried couples—regardless of their sexual
orientation—or same-sex married couples. When the city discovered that CSS wouldn’t certify
same-sex couples to become foster parents because of its religious beliefs, the city declined to
continue contracting with CSS. The city explained that the refusal of CSS to certify same sex

married couples violated both a non-discrimination provision in its contract with CSS, as well as
non-discrimination requirements in a city ordinance. CSS sued the city claiming its refusal to
work with CSS violated the Free Exercise and Free Speech Clauses of the First Amendment. The
U.S. Supreme Court concluded that the city violated CSS’s free exercise of religion rights. The
Court noted that in Employment Division, Department of Human Resources of Oregon v. Smith
(1990), the Court held that “laws incidentally burdening religion are ordinarily not subject to
strict scrutiny under the Free Exercise Clause so long as they are neutral and generally
applicable.” Here, the Court concluded that Smith did not apply because the city’s nondiscrimination clause allowed for exceptions (meaning it was not generally applicable). Instead,
the Court applied a strict scrutiny test. To pass strict scrutiny, the legislature must have passed
the law to further a "compelling governmental interest," and must have narrowly tailored the
law to achieve that interest. The city cited three interests in ensuring non-discrimination when
certifying foster families: (1) maximizing the number of foster parents; (2) protecting the city
from liability; and (3) ensuring equal treatment of prospective foster parents and foster children.
According to the Court, maximizing the number of foster families and minimizing liability are
important goals, but the city failed to show that granting CSS an exception would put those goals
at risk. “If anything, including CSS in the program seems likely to increase, not reduce, the
number of available foster parents. As for liability, the city offers only speculation that it might
be sued over CSS’s certification practices.” As for equal treatment of prospective foster parents
and foster children, the Court held: “We do not doubt that this interest is a weighty one, for
‘[o]ur society has come to the recognition that gay persons and gay couples cannot be treated as
social outcasts or as inferior in dignity and worth.’ . . . [However, the] city offers no compelling
reason why it has a particular interest in denying an exception to CSS while making them
available to others.”
https://www.supremecourt.gov/opinions/20pdf/19-123_g3bi.pdf
Use of Force/ Qualified Immunity: Lombardo v. City of St. Louis, Missouri, 594 U. S. ____ (2021).
In a per curiam opinion, the U.S. Supreme Court ordered the Eighth Circuit to decide again
whether police officers used excessive force when restraining Nicholas Gilbert on his stomach for
15-minutes and/or should receive qualified immunity (the 8th Circuit had not ruled on the issue
of qualified immunity).
Gilbert was arrested for trespassing in a condemned building and failing to appear in court for a
traffic ticket. Officers tried to handcuff Gilbert after it appeared he was trying to hang himself in
his cell. Gilbert was only 5’3” and 160 pounds but he struggled with multiple officers. Ultimately,
they were able to handcuff Gilbert and put him in leg irons. They moved him face down on the
floor and held his limbs down at the shoulders, biceps, and legs. At least one officer placed
pressure on Gilbert’s back and torso. Gilbert tried to raise his chest, saying, “It hurts. Stop.” After
15 minutes of struggling in this position, Gilbert’s breathing became abnormal and he stopped
moving. The officers rolled Gilbert over and checked for a pulse. Finding none, they performed
chest compressions and rescue breathing. Gilbert was pronounced dead at the hospital. Gilbert’s
parents sued the officers claiming they violated the Fourth Amendment by using excessive
force.

A federal district court ruled the officers were entitled to qualified immunity because they did
not violate a constitutional right that was clearly established at the time. The Eighth Circuit ruled
for the officers holding they did not apply unconstitutionally excessive force.
The U.S. Supreme Court granted the petition for certiorari, vacated the judgment of the Eighth
Circuit, and remanded the case. According to the Supreme Court the Eighth Circuit cited the
correct factors in determining whether the use of force was reasonable, but it was “unclear
whether the Court thought the use of a prone restraint—no matter the kind, intensity, duration,
or surrounding circumstances—is per se constitutional so long as an individual appears to resist
officers’ efforts to subdue him.” The Eighth Circuit had also described as “insignificant” the fact
that Gilbert was handcuffed and leg shackled when officers kept him in the prone position for 15
minutes. According to the Supreme Court these types of details matter because “St. Louis
instructs its officers that pressing down on the back of a prone subject can cause suffocation,”
“well-known police guidance recommending that officers get a subject off his stomach as soon
as he is handcuffed because of that risk,” and that “guidance further indicates that the struggles
of a prone suspect may be due to oxygen deficiency, rather than a desire to disobey officers’
commands.” According to the Court: “Having either failed to analyze such evidence or
characterized it as insignificant, the court’s opinion could be read to treat Gilbert’s ‘ongoing
resistance’ as controlling as a matter of law. Such a per se rule would contravene the careful,
context-specific analysis required by this Court’s excessive force precedent.” The Supreme Court
said it was remanding the case “to give the court the opportunity to employ an inquiry that
clearly attends to the facts and circumstances in answering those questions in the first instance.”
https://www.supremecourt.gov/opinions/20pdf/20-391_2c83.pdf
Eminent domain: PennEast Pipeline Co. v. New Jersey, 594 U.S. ___ (2021).
Background: Under the Natural Gas Act, to build an interstate pipeline, a natural gas company
must obtain from the Federal Energy Regulatory Commission (FERC) a certificate of "public
convenience and necessity,” 15 U.S.C. 717f(e). A 1947 amendment, section 717f(h), authorized
certificate holders to exercise the federal eminent domain power. FERC granted PennEast a
certificate of public convenience and necessity for a 116-mile pipeline from Pennsylvania to New
Jersey. (Challenges to that authorization remain pending).
PennEast sought to exercise the federal eminent domain power to obtain rights-of-way along the
pipeline route, including land in which New Jersey asserts a property interest. New Jersey
asserted sovereign immunity. The Third Circuit concluded that PennEast was not authorized to
condemn New Jersey’s property.
The Supreme Court reversed, first holding that New Jersey’s appeal is not a collateral attack on
the FERC order. Section 717f(h) authorizes FERC certificate holders to condemn all necessary
rights-of-way, whether owned by private parties or states, and is consistent with established
federal government practice for the construction of infrastructure, whether by government or
through a private company. States may be sued only in limited circumstances: where the state
expressly consents; where Congress clearly abrogates the state’s immunity under the Fourteenth

Amendment; or if it has implicitly agreed to suit in “the structure of the original Constitution.”
The states implicitly consented to private condemnation suits when they ratified the
Constitution, including the eminent domain power, which is inextricably intertwined with
condemnation authority. Separating the two would diminish the federal eminent domain power,
which the states may not do.
https://www.supremecourt.gov/opinions/20pdf/19-1039_8n5a.pdf
Appellate Costs: City of San Antonio, Texas v. Hotels.com, No. 20–334, slip opinion (decided May
27, 2021).
In City of San Antonio, Texas v. Hotels.com the U.S. Supreme Court held unanimously that federal
district courts may not alter a court of appeals’ allocation of appellate costs. The City of San
Antonio won in federal district court a class action lawsuit against online travel companies (OTCs)
after they collected hotel occupancy taxes on the wholesale rate rather than the retail rate
consumers paid. The OTCs were ordered to pay $55 million. To avoid paying the judgment while
they appealed, the OTCs purchased a bond. On appeal, the Fifth Circuit ruled against the city.
Federal Rule of Appellate Procedure 39(a) states that unless the “court orders otherwise” the
party losing on appeal pays appellate costs, including bond premium costs. When describing its
judgment against the city, the Fifth Circuit didn’t “depart[] from the default allocation” of costs.
Before the district court, the city argued the court had discretion to not require San Antonio to
pay some or all of the appellate costs. The district court and the Fifth Circuit disagreed. Before
the Supreme Court, the city argued the appellate court may say “who can receive costs (party A,
party B, or neither)” but lacks “authority to divide up costs,” instead the district court has this
discretion. The OTCs argued that the appellate court has the discretion to divide up appellate
costs “as it deems appropriate and that a district court cannot alter that allocation.” The
Supreme Court agreed with the OTCs, focusing on the “orde[r] otherwise” language in the
federal rules. According to the Court: “This broad language does not limit the ways in which the
court of appeals can depart from the default rules, and it certainly does not suggest that the
court of appeals may not divide up costs.” Understanding that courts of appeals may allocate
appellate costs, “it is easy to see why district courts cannot exercise a second layer of discretion.
Suppose that a court of appeals, in a case in which the district court’s judgment is affirmed,
awards the prevailing appellee 70% of its costs. If the district court, in an exercise of its own
discretion, later reduced those costs by half, the appellee would receive only 35% of its costs—in
direct violation of the court of appeals’ directions.”
Standing: TransUnion LLC v. Ramirez, 594 U.S. ___ (2021).
This case is not specific to municipalities, but it is relevant because it deals with the question of
whether a plaintiff has legal standing to sue. As background, when a business would opt into
TransUnion’s “Name Screen Alert” service, TransUnion would conduct its ordinary credit check
of the consumer and would also use third-party software to compare the consumer’s name
against the Treasury Department’s Office of Foreign Assets Control's list of terrorists, drug
traffickers, and other serious criminals. If the consumer’s first and last name matched the first
and last name of an individual on that list, TransUnion would note on the credit report that the
consumer’s name was a “potential match.” A class of 8,185 individuals with such alerts in their

credit files sued TransUnion under the Fair Credit Reporting Act, 15 U.S.C. 1681. for failing to use
reasonable procedures to ensure the accuracy of their credit files. The parties stipulated that
only 1,853 class members had their misleading credit reports containing alerts provided to third
parties during the seven-month period specified in the class definition. The Ninth Circuit affirmed
a jury verdict, awarding each class member statutory and punitive damages.
The Supreme Court reversed. Only plaintiffs concretely harmed by a defendant’s statutory
violation have Article III standing to seek damages in federal court. A violation of the law is not
enough. The asserted harm must have a close relationship to harm “traditionally recognized” as
providing a basis for a lawsuit (e.g., physical or monetary harms like reputational harms).
Here, 1,853 class members suffered harm with a “close relationship” to the harm associated
with the tort of defamation because TransUnion shared misleading and inaccurate information
to potential creditors. The remaining 6,332 class members, however, did not having Article III
standing; although their credit files contained misleading alerts, TransUnion did not actually
provide that information to potential creditors. The mere existence of inaccurate information,
absent dissemination, traditionally has not provided the basis for a lawsuit. Exposure to the risk
that the misleading information would be disseminated in the future, without more, also cannot
qualify as concrete harm in a suit for damages.
https://www.supremecourt.gov/opinions/20pdf/20-297_4g25.pdf
Fourth Amendment: Lange v. California , 594 U.S. ___ (2021).
The defendant drove by a California highway patrol officer, playing loud music and honking his
horn. The officer followed the defendant and soon turned on his overhead lights to signal Lange
to pull over. Rather than stopping, the defendant drove a short distance to his driveway and
entered his attached garage. Without obtaining a warrant, the officer followed the defendant
into the garage, questioned him, and, after observing signs of intoxication, put him through field
sobriety tests. Charged with misdemeanor DUI, the defendant moved to suppress the evidence
obtained after the officer entered his garage. California courts rejected the defendant’s Fourth
Amendment arguments.
The Supreme Court vacated. Under the Fourth Amendment, the pursuit of a fleeing
misdemeanor suspect does not always justify a warrantless entry into a home. Precedent favors
a case-by-case assessment of exigency when deciding whether a suspected misdemeanant’s
flight justifies a warrantless home entry. Such exigencies may exist when an officer must act to
prevent imminent injury, the destruction of evidence, or a suspect’s escape. Misdemeanors may
be minor. When a minor offense (and no flight) is involved, police officers do not usually face the
kind of emergency that can justify a warrantless home entry. Adding a suspect’s flight does not
change the situation enough to justify a categorical rule. When the totality of circumstances
(including the flight itself) show an emergency—a need to act before it is possible to get a
warrant—the police may act without waiting. Common law afforded the home strong protection
from government intrusion and did not include a categorical rule allowing warrantless home
entry when a suspected misdemeanant flees.
https://www.supremecourt.gov/opinions/20pdf/20-18_cb7d.pdf

Affordable Care Act: California v. Texas, No. 19-840, slip opinion (decided June 17, 2021).
In a 7-2 opinion in California v. Texas the Supreme Court held that neither the individual nor the
state plaintiffs had standing to challenge as unconstitutional the Affordable Care Act’s (ACA)
requirement to obtain health insurance following Congress setting the penalty at $0 in 2017. As
originally enacted in 2010, the ACA required most Americans to obtain “minimum essential
health insurance coverage” or pay a penalty. In NFIB v. Sebelius (2012) the Supreme Court held
this requirement was a constitutional tax. In this case, the individual and state plaintiffs argued
that the ACA’s requirement to obtain health insurance is no longer a tax now that the penalty is
eliminated, and as a result the entire ACA is unconstitutional. In an opinion written by Justice
Breyer, the Court held the challengers in this case lacked standing to bring their case because
they couldn’t meet the “fairly traceable” element of the test for standing. According to the
Court, a plaintiff has standing if he or she can “allege personal injury fairly traceable to the
defendant’s allegedly unlawful conduct and likely to be redressed by the requested relief.” The
individual plaintiffs in this case claimed they had standing because they were harmed by having
to buy health insurance. This alleged injury wasn’t traceable to the ACA, the Court reasoned,
because while the ACA tells them to buy insurance, it has no penalty. The state plaintiffs, Texas
and over a dozen other states, claimed they had standing because of two pocketbook injuries:
people’s increased use of state-operated health insurance and “administrative and related
expenses required . . . by the minimum essential coverage provision.” According to the Court,
the state plaintiffs failed to show that the minimum coverage provision, “without any prospect of
penalty,” will in fact lead to more individuals using state insurance. So, this alleged injury wasn’t
fairly traceable to the ACA’s health insurance coverage requirement. States also pointed to costs
related to “providing beneficiaries of state health plans with information about their health
insurance coverage, as well as the cost of furnishing the IRS with that related information.”
Takings: Cedar Point Nursery v. Hassid, No. 20–107, slip opinion (decided June 24, 2021).
In Cedar Point Nursery v. Hassid* the Supreme Court held 6-3 that a California regulation
allowing union organizers access to agriculture employers’ property to solicit support for
unionization up to three hours a day, 120 days a year is a per se physical taking under the Fifth
and Fourteenth Amendments. The Fifth Amendment Taking Clause, applicable to the states
through the Fourteenth Amendment, states: “[N]or shall private property be taken for public
use, without just compensation.” In this case agriculture employers argued California’s union
access regulation “effected an unconstitutional per se physical taking . . . by appropriating
without compensation an easement for union organizers to enter their property.” The Supreme
Court agreed. According to Chief Justice Roberts, writing for the majority, “[w]hen the
government physically acquires private property for a public use, the Takings Clause imposes a
clear and categorical obligation to provide the owner with just compensation.” But when the
government “instead imposes regulations that restrict an owner’s ability to use his own
property” the restrictions don’t require “just compensation” unless they go “too far.” The Court
held the access regulation “appropriates a right to invade the growers’ property” and therefore
constitutes a per se physical taking rather than a regulatory taking. “Rather than restraining the
growers’ use of their own property, the regulation appropriates for the enjoyment of third
parties the owners’ right to exclude.” The Court noted that “[t]he right to exclude is ‘one of the

most treasured’ rights of property ownership.” “Given the central importance to property
ownership of the right to exclude, it comes as little surprise that the Court has long treated
government-authorized physical invasions as takings requiring just compensation.”
Jurisdiction: B.P. v. Mayor and City Council of Baltimore, No. 19–1189, slip opinion (decided May
17, 2021).
In B.P. v. Mayor and City Council of Baltimore the U.S. Supreme Court ruled 7-1 that a federal
court of appeals may review any grounds the district court considered for removing a case to
federal court if one of the grounds was federal officer or civil rights removal. The mayor and
City of Baltimore sued various energy companies in Maryland state court “for promoting fossil
fuels while allegedly concealing their environmental impacts.” Defendants may “remove” a case
brought in state court to federal court if the federal court has jurisdiction over it. In federal
district court, BP argued for federal court jurisdiction on numerous grounds, including the
federal officer removal statute. As Justice Gorsuch explains, this statute “promises a federal
forum for any action against” a private defendant acting at the “federal government’s behest.”
The federal district court rejected all the grounds BP alleged supported removing the case to
federal court. It remanded the case back to Maryland state court, and B.P. appealed. Federal
appellate courts generally lack the power to review a district court order remanding a case to
state court. However, 28 U.S.C. §1447(d) includes two exceptions: “an order remanding a case to
the State court from which it was removed pursuant to [the federal officer removal statute or
the civil-rights removal statute] shall be reviewable by appeal.” The Fourth Circuit only reviewed
the part of the district court’s order discussing federal officer removal. The Supreme Court
concluded that if a defendant relies on the federal officer removal statute (or the civil rights
removal statute) when trying to remove a case to federal court, the appellate court “may review
the merits of all theories for removal that a district court has rejected.” The Court looked to the
statute’s use of the term “order.” An “order” is a “written direction or command delivered by . .
. a court or judge.” The district court order in this case “rejected all of the defendants’ grounds
for removal,” so “the statute allows courts of appeals to examine the whole of a district court’s
‘order,’ not just some of its parts or pieces.”
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League of Arizona Cities & Towns
FY 2020-2021 Budget vs. Actual
July 2020 through June 2021
Jul '20 - Jun 21
Ordinary Income/Expense
Income
4000 · Affiliate Group Contribution
4010 · Dues
4020 · Miscellaneous
4016 · Partnership Programs
4030 · Risk Pool
4035 · Seminars & Meetings
4040 · Interest Income
Total Income
Expense
5005 · Annual Conference (Expense)
5010 · Benefits
5015 · Capital Outlay
5030 · Equipment Rental & Maintena...
5035 · Executive Committee
5050 · Insurance
5055 · Postage & Shipping
5057 · PR & Communications
5060 · Printing
5065 · Professional Services
5065-1 · Accounting Services
5065-3 · Legal Services
5065-2 · Contract Lobbying & Cons...

Budget

$ Over Budget

% of Budget

126,454.16
1,875,056.00
9,495.40
94,351.81
164,623.04
37,140.00

137,950.00
1,875,056.00
14,000.00
55,000.00
160,000.00
40,000.00

-11,495.84
0.00
-4,504.60
39,351.81
4,623.04
-2,860.00

91.7%
100.0%
67.8%
171.5%
102.9%
92.9%

3,029.85

55,000.00

-51,970.15

5.5%

2,310,150.26

2,337,006.00

-26,855.74

98.9%

1,657.39
480,746.74

20,000.00
547,000.00

-18,342.61
-66,253.26

8.3%
87.9%

9,832.15

10,000.00

-167.85

98.3%

10,167.66
97.78
5,512.44
5,034.52
49,500.00
10,681.58

9,000.00
8,000.00
9,000.00
6,000.00
51,000.00
10,000.00

1,167.66
-7,902.22
-3,487.56
-965.48
-1,500.00
681.58

113.0%
1.2%
61.2%
83.9%
97.1%
106.8%

47,705.56
32,784.50
239,530.00

48,000.00
12,000.00
165,000.00

-294.44
20,784.50
74,530.00

99.4%
273.2%
145.2%

320,020.06

225,000.00

95,020.06

142.2%

105,000.00
1,451,972.85
5,616.58

105,000.00
1,450,000.00
48,000.00

0.00
1,972.85
-42,383.42

100.0%
100.1%
11.7%

5085 · Subscriptions & Dues
5090 · Supplies

61,660.35
16,748.76

63,000.00
38,000.00

-1,339.65
-21,251.24

97.9%
44.1%

5095 · Telecommunications
5100 · Travel
5115 · Prop Corp-Bldg Improvement ...

24,245.84
1,542.20
10,000.00

24,000.00
20,000.00
10,000.00

245.84
-18,457.80
0.00

101.0%
7.7%
100.0%

2,570,036.90

2,653,000.00

-82,963.10

96.9%

-259,886.64

-315,994.00

56,107.36

82.2%

-259,886.64

-315,994.00

56,107.36

82.2%

Total 5065 · Professional Services
5070 · Rent
5071 · Salaries
5075 · Seminars and Meetings

Total Expense
Net Ordinary Income
Net Income

Property Corporation

FY 2020-2021 Budget vs. Actual
July 2020 through June 2021
Jul '20 - Jun 21
Ordinary Income/Expense
Income
4003 · Building Improvement Fund
4000 · Rental Income
4005 · Miscellaneous
4010 · Interest
Total Income
Expense
5000 · Maintenance Services/Agreements
5015 · Utilities
5020 · Repairs and Maintenance
5025 · Operating Expenses
5030 · Accounting and Auditing
5035 · Insurance
5040 · Capital Outlay
Total Expense
Net Ordinary Income
Net Income

Budget

$ Over Budget

% of Budget

10,000.00
129,696.00
0.00
14.60

10,000.00
119,400.00
1,500.00
50.00

0.00
10,296.00
-1,500.00
-35.40

100.0%
108.6%
0.0%
29.2%

139,710.60

130,950.00

8,760.60

106.7%

36,063.88
24,973.83
9,427.66
4,000.96
7,570.00
3,188.00
17,988.88

35,000.00
34,000.00
12,000.00
5,000.00
7,400.00
5,500.00
21,000.00

1,063.88
-9,026.17
-2,572.34
-999.04
170.00
-2,312.00
-3,011.12

103.0%
73.5%
78.6%
80.0%
102.3%
58.0%
85.7%

103,213.21

119,900.00

-16,686.79

86.1%

36,497.39

11,050.00

25,447.39

330.3%

36,497.39

11,050.00

25,447.39

330.3%

