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ORDINANCE NO. __________


AN ORDINANCE OF THE COMMON COUNCIL OF THE [CITY / TOWN] OF _________________, ARIZONA, AMENDING THE CODE OF ___________, ARIZONA BY [ADOPTING / AMENDING] ARTICLE _____ RELATING TO THE ADOPTION OF AN AT-RISK PERMIT PROGRAM; INCORPORATING THE RECITALS BY REFERENCE; ESTABLISHING A PURPOSE; SETTING FORTH DEFINITIONS; ADOPTING APPLICATION FEES; ESTABLISHING FINES AND PENALTIES FOR VIOLATIONS; PROVIDING FOR ENFORCEMENT; PROVIDING FOR THE REPEAL OF CONFLICTING ORDINANCES; PROVIDING FOR SEVERABILITY; ESTABLISHING AN EFFECTIVE DATE.


WHEREAS, S.B. 1103 provides that local governments, by ordinance, may authorize administrative personnel to allow for at-risk submittals of certain on-site preliminary grading work;

WHEREAS, at-risk permits for on-site preliminary grading work can help shorten the overall time it takes to complete a project; 

WHEREAS, [add additional recitals as applicable].

WHEREAS, the [City/Town] deems it necessary to adopt certain regulations to authorize administrative personnel to approve at-risk submittals for certain on-site preliminary grading work;

NOW THEREFORE, BE IT ORDAINED by the Common Council of the [City/Town] of __________, Arizona, as follows:

Section I. General.

The Code of ___________, Arizona, is hereby amended by [amending/adding Article X-X, At Risk Permit Program], to read as follows:
[bookmark: bookmark=id.gjdgxs]
[bookmark: bookmark=id.30j0zll]
ARTICLE X-X.	AT RISK PERMIT PROGRAM


[bookmark: bookmark=id.1fob9te]Sec. X-X-1	Purpose. 

This Article is adopted to enact reasonable regulations regarding at-risk permits for certain on-site preliminary grading work.  These regulations are in addition to other codes of the [City/Town].

[bookmark: bookmark=id.3znysh7]Sec. X-X-2	Definitions. 

In this Article, unless the context indicates otherwise, the following terms or phrases are defined as follows:

“Applicant” means the person or entity applying for an at-risk permit under this Article. 

“At-risk permit” means a permit issued by the [City/Town] to commence certain on-site preliminary grading work. 

“Days” shall mean calendar days unless stated otherwise.

“Owner” means any person who, alone or with others, has title or interest in a property, dwelling unit, or portion thereof, with or without accompanying actual possession thereof, and includes any person who as agent, executor, administrator, trustee, or guardian has charge, care, or control of any property, dwelling unit, or portion thereof.

“Person” means an individual, public entity, firm, corporation, partnership, limited liability company, trust, association, or any other business entity or juridical person, whether operating on a for-profit or nonprofit basis.


Sec. X-X-3	At-Risk Grading Program; Fees.

(a) Scope.  An at-risk permit granted under this Article shall only authorize a permittee to begin moving dirt and begin preliminary onsite grading work prior to the actual permits for the improvement plans being issued.

(b) At Risk. Early work that occurs prior to final approval of the plans is done entirely at the risk and expense of the permittee.  If changes are required to obtain final approval, the permittee shall make such changes in accordance with the approved final plans at the permittee’s sole expense.  The [Town/City] will not be responsible for subsequent changes to the plans or project and an explicit commitment to bring the project into compliance with the final approved plans is required.

(c) Fees. The [Town/City] may charge hourly fees for the review and processing of the at-risk permit submission.[footnoteRef:1]  [1:  See A.R.S. 9-499.15 regarding the process to adopt fees.
] 


(d) Authority.  The [Town/City Engineer] and designees are authorized to issue at-risk grading permits under this Article subject to the [exception in subsection e]. The [Town/City Engineer/Manager] may promulgate policies, procedures, requirements, and documents for the implementation of this Article.

(e) [Exception/Exceptions]. An at-risk permit for a subdivision requires prior [Town/City] Council approval of the final plat for the project. This requirement may be waived with prior written approval of the [Town/City Engineer].  [Add other exception(s), if any].



[bookmark: bookmark=id.3dy6vkm]Sec. X-X-3	At-Risk Permits; Eligibility; Application; Fees. 

(a) An at-risk permit may be issued in special circumstances at the discretion of the [City/Town Engineer] during the review of [grading plans], provided:[footnoteRef:2]  [2:  This language was taken from Marana Code.  https://codelibrary.amlegal.com/codes/maranaaz/latest/marana_az/0-0-0-14540 ] 


(1) A complete and signed application is submitted to the [City/Town] with the payment of all applicable fees;

(2) The project has design plans that meet at least one of the following thresholds:[footnoteRef:3] [3:  Modify as needed. ] 


[(i) First review comments have been completed on a grading plan and the project has an approved preliminary plat or development plan; or]

[(ii) First review comments have been completed on a development plan package.]

(3) The grading is onsite and does not include paving, utilities, trenching, or any structures.

(4) [Add other requirements, if any[footnoteRef:4]] [4:  Cities may also want to specify what is required at the time of the application, such as: (1) a detailed estimate of the earthwork quantities has been prepared; (2) a restoration and reseeding bond, which includes an estimated amount to regrade and reseed the site to its original condition (plus 15% for administrative costs); (3) relevant easement documents, if any; (4) a description of the type of work (e.g., rough grading, clearing and grubbing, stockpile); (5) information about the engineering contractor’s name and license classification (e.g., A-5, R-2, CR-2); (6) county dust control permit number, if applicable; (7) whether special inspection agreement for grading work (Ch. 17, International Building Code). Cities may also want to address requirements regarding special inspections (Ch. 17, International Building Code).] 


(b) The at-risk permit shall terminate on the date specified on the permit. 



Sec. X-X-3	At-Risk Permit Revocation. 

The at-risk permit may be revoked by the [City/Town Engineer] for any of the following reasons:

(1) failure to comply with the terms and conditions of the permit; 

(2) failure to disclose a material fact required by the application form, of which the applicant had or should have had knowledge at the time the application was submitted; 
(3) failure to make timely progress toward final grading plan approval;[footnoteRef:5] [5:  This language was taken from Coconino County:  https://coconino.az.gov/DocumentCenter/View/25925/2021-Engineering-Design-and-Construction-Manual-EDCM?bidId=  The application can be accessed here: https://www.coconino.az.gov/DocumentCenter/View/27624/At-Risk-Grading-Permit?bidId= ] 


(4) there is reasonable cause to believe the permit or registration was obtained by fraud or misrepresentation; 

(5) conditions at the site vary from those shown and stated in the application and development plans;

(6) the permittee does not comply with reasonable requirements to safeguard workers, the public, or others during grading or construction operations;

(7) [add additional reasons for revocation, if any].


Section II. 	Penalties.

		[Add penalty clause or refer to penalty section of the Code, as applicable].[footnoteRef:6]  [6:  A penalty clause cannot be adopted by reference.  See A.R.S. §§ 9-802, 9-803. As a result, if a violation of the ordinance is subject to a penalty or civil sanction, the penalty or civil sanction must be fully described in the ordinance itself. In addition to any local requirements, an ordinance containing a penalty, fine, forfeiture or other punishment must be published after its enactment by posting it: (1) at city or town hall or in one public place within the city or town; (2) on the city or town website, and (3) any additional public notice as is reasonable and practicable. See A.R.S. § 9-813. Exhibits to the ordinance may be excluded from the postings if the city or town lists in the postings where the exhibits are available for public use and inspection. See A.R.S. § 9-813. Posting may be established by the affidavit of the person who posted the ordinance filed with the clerk. See A.R.S. § 9-813. 
] 



Section III. 	Providing for Repeal of Conflicting Ordinances.

		All ordinances and parts of ordinances in conflict with the provisions of this Ordinance or any part of the Code adopted herein by reference, are hereby repealed.


	Section IV. 	Recitals.  

		The recitals above are fully incorporated in this Ordinance by reference.


	Section V. 	Effective Date.  

		The effective date of this Ordinance shall be 30 days following adoption by the [City/Town] Council.

	
	Section VI. 	Preservation of Rights and Duties.  

		This Ordinance does not affect the rights and duties that matured, penalties that were incurred, or proceedings that were begun before the effective date of this Ordinance.

	
	Section VII.	Providing for Severability.

		If any section, subsection, sentence, clause, phrase or portion of this Ordinance or any part of the Code adopted herein by reference, is for any reason held to be invalid or unconstitutional by the decision of any court of competent jurisdiction, such decision shall not affect the validity of the remaining portions thereof.


PASSED AND ADOPTED by the [City/Town] Council of [________________] this ____ day of ________________________, 202__. 



ATTEST: 						CITY/TOWN OF _______________, an 
Arizona municipal corporation 

________________________			__________________________

[________________________]			[________________________]
City/Town Clerk 					Mayor

APPROVED AS TO FORM: 

________________________________
[________________________]
City/Town Attorney

[bookmark: _Option_2]I, ___________________, [CITY/TOWN] CLERK, DO HEREBY CERTIFY THAT A TRUE AND CORRECT COPY OF THE ORDINANCE NO. _______ ADOPTED BY THE [CITY/TOWN] OF ___________________ ON THE ____ DAY OF _____________, 202_, WAS POSTED IN THREE PLACES ON THE _____ DAY OF ______________, 202_.
